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INTRODUCTION

The complexity of state workers’ compensation insurance systems makes them prone to numerous influences threatening their profitability.  Economic indicators, medical inflation, fraud, and litigation activity all do their part to affect a coverage that, by its nature, seems ironically simple: compensate injured workers or their families for accidents occurring on the job.


The reality of workers’ compensation insurance presents a significant challenge to regulators, insurers, employers, and employees—and no less to state legislatures—faced with systems that seem so easily beset by trouble. According to the National Council on Compensation Insurance (NCCI), the estimated Calendar Year 2001 combined ratio hovers at 121 percent, with a potential $21 billion reserve deficiency.1 Experts acknowledge that some carriers remain profitable, but analysts also generally agree that the long-tail workers’ compensation line has lost its appeal and that insurers are reevaluating the risks they are willing to write.


Rising medical expenditures is just one of many issues affecting the industry, but it is among the most significant and, as such, has been targeted by many state reforms. This report attempts not a detailed analysis of the issue, but an overview of the kinds of initiatives states have implemented, their purposes, and, when possible, the successes they have enjoyed.  

BACKGROUND


The current workers’ compensation insurance system developed as a result of the late 1800s’ industrial expansion and the subsequent push to protect injured workers, who were left with little recourse following accidents but to sue their employers for workplace negligence. Such suits rarely were successful due to the overwhelming cost of litigation and the difficulty proving employer negligence. Judgements frequently favored defendants and were often fruitless efforts on the parts of employees. 

In the early Twentieth Century, states responded by proposing legislation that would establish no-fault compensation for injured workers, covering expenses for medical treatment and lost wages. In 1911, Wisconsin enacted the first permanent workers’ compensation law (a 1910 statute in New York had been declared unconstitutional), and by 1949 each state had adopted its own  system.2

The decades since have witnessed a massive expansion of workers’ compensation coverage across the country, including the establishment of self-insurance programs, state funds, and federally provided coverage for, among others, maritime and U.S. government employees. Some of the most significant changes have included a broadening of the kinds of injuries workers’ compensation covers.  Originally envisioned as addressing amputations and similar injuries, the system has evolved to provide for soft-tissue claims, for example, that often lack definite treatment guidelines and expose themselves to fraud and over-utilization. 

In 1972, the National Commission on State Workmen’s Compensation Laws, created through the Occupational Safety and Health Act of 1970, issued a report offering 19 recommendations for improving workers’ compensation coverage, including increasing benefit levels. The recommendations led to numerous state revisions and to major cost increases as states implemented changes that premium levels 

1    National Council on Compensation Insurance (NCCI), “State of the Line,” Workers Compensation Issues Report  

    
2002.
2   Insurance Information Institute, “Workers Compensation,” June 2001.
would not be able to accommodate until several years later.  By the late 1980s, residual effects of the 1970s statutory changes combined with other market influences to affect soaring loss ratios and costs that rose some ten to 15 percent annually.3  


Reforms throughout the 1990s addressed many aspects of the state workers’ compensation systems, including decreasing benefit levels, opening competition, instituting workplace safety incentives, and allowing for dispute resolution.  Some of the most profound changes, though, addressed medical cost containment. According to the Insurance Information Institute (III), workers’ compensation insurance medical costs rose 71.7 percent from 1987 to 1994, compared to a 62.2 percent increase during that same time for the medical care consumer price index.4 The rise was attributed, in part, to the fact that many workers’ compensation claimants utilized physical therapists, and utilized them frequently.    


Attempts to curb medical expenditures generally ended by 1997 following several years in the mid-1990s when workers’ compensation medical costs actually declined. Late in the decade, however, medical spending again surpassed that for health care. Analysts theorized that the benefits of the cost containment reforms worked their way through the state systems and lost their effectiveness.


Rather than overhauling workers’ compensation statutes, state legislatures today are evaluating and tinkering with reforms currently in place.5  At the same time, the industry is struggling to recoup from a series of years marked by high combined ratios and, more recently, by fallout of the September 11 terrorist attack. 

The following table summarizes the major medical cost containment strategies states have implemented.

3  American Academy of Actuaries, The Workers’ Compensation System: An Analysis of Past, Present, and Potential

 
Future Crises, Spring 2000.
4  Insurance Information Institute.

5  Workers Compensation Research Institute, Managed Care and Medical Cost Containment in Workers’

 
Compensation: A National Inventory, 2001-2002.  December 2001.
Table A  
Common Cost Containment Strategies in Workers’ Compensation, 2001*          




Jurisdiction


Limited Initial Provider Choice
Limited Initial Provider Choice (via MCO only)
Limited Provider Change
Limited Provider Change (via MCO only)
Provider Fee Schedule
Hospital Payment Regulation
Mandated Managed Careb
Mandated Utilization Review
Mandated Bill Review
Treatment Guidelines

Alabama
X

X

X
X





Alaska

c


X
X



X*

Arizona
X*

X

X






Arkansas
X

X
X
X
X


X
d

California
X*

X

X
X

*

X

Colorado
X

X

X
X
X*
X*
X
X

Connecticut
X

c
X
X




X

Delaware











District of Columbia


X

X






Florida
X

X
X
X
X
*
X
X
X

Georgia
X

X
X
X
X





Hawaii


c

X
X



X*

Idaho
X

X

X
*





Illinois


c








Indiana
X

X








Iowa
X

X








Kansas
X

X

X
X





Kentucky

X
c
X
X
X

X
X
X

Louisiana


X

X
X

X
X


Maine
X

c

X
X

X

X

Maryland




X
X





Massachusetts


c

X
X

X

X

Michigan
X

c

X
X

X
X


Minnesota

X
X

X
X



X

Mississippi


X

X
X

X
X


Missouri
X

X
X







Montana

X
X

X
X





Nebraska
X*

X

X
X
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Table A  (continued)




Jurisdiction


Limited Initial Provider Choice
Limited Initial Provider Choice (via MCO only)
Limited Provider Change
Limited Provider Change (via MCO only)
Provider Fee Schedule
Hospital Payment Regulation
Mandated Managed Careb
Mandated Utilization Review
Mandated Bill Review
Treatment Guidelines

Nevada

X
c
X
X
X
*

X
X

New Hampshire

X

X


*




New Jersey
X

X








New Mexico
X*

X

X
X

X



New York

X

X
X
X





North Carolina
X

X

X
X


X
X*

North Dakota

X*
X

X
X
X*
X
X


Ohio

X

X
X
X
X
X
X


Oklahoma

X
X
X
X
X



X

Oregon

X
X*

X
X


X


Pennsylvania
X

X*

X
X





Rhode Island



X
X
X

*

X

South Carolina
X

X

X
X


X


South Dakota

X
X

X
X

X*

X*

Tennessee
X

X





X


Texas


X

X
X

X
X
X

Utah
X

c

X


X

X

Vermont
X



X
X
*




Virginia
X

X








Washington


X*

X
X

X
X
X

West Virginia



X
X
X

X
X
X

Wisconsin


c

X
X





Wyoming


X

X
X

X
X
X

TOTALS
25
12
32
13
42
37
4
17
17
20

a    Policies presented are as of May 2001, although implementation dates may be later.
b   This column shows states where payors are required to provide managed care.  In addition, 21 other states have managed care regulations.

c    These states all allow an unrestricted one-time change (sometimes after an initial treatment period), but subsequent changes are restricted.

d  Guidelines are being developed. 
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*NOTES:
Alaska:


Treatment guidelines limit the number of physical therapy and chiropractic treatments.

Arizona:

Initial provider choice is divided between the employer and the employee.

California:
Initial provider choice is divided between the employer and the employee. UR [Utilization Review/Management] is mandatory for [Health Care Organizations] (HCO).  If insurers/self-insured employers elect to perform UR, they must abide by standards.

Colorado:
Employers/insurers in several designated counties must offer provision of medical services through a recognized [Managed Care Organization] (MCO) as regulated under the health insurance code.  Employers/insurers that do not offer full managed care must offer medical case management services.  Prior authorization is mandated when the fee schedule or the DWC [Division of Workers’ Compensation] treatment guidelines specify or the service or procedure is not specified under treatment guidelines or fee schedule.

Florida:

Effective October 1, 2001, managed care is allowed, and regulated, rather than mandated.

Hawaii:

Guidelines stipulate the maximum level of utilization.

Idaho:
Idaho has the authority to regulate hospital charges but does not do so except to resolve disputes over proper charges.

Massachusetts:

The limitation is via PPO [Preferred Provider Organization], where employees may be directed for their initial visit.

Nebraska:
The employer may select provider unless employee selects a provider with whom he or she has obtained treatment in the past.

Nevada:
Managed care is no longer mandated in Nevada.

New Hampshire:
New Hampshire mandates the use of managed care for residual markets and allows voluntary managed care participation in other circumstances.

New Mexico:
The employer or insurer has the option to control provider choice and change during the 60 days following the injury, or after that period, if the employee makes the initial choice.

North Carolina:
Guidelines limit the amount of rehabilitation, chiropractic, and physical therapy visits.  The IC [Industrial Commission] has the authority to create treatment guidelines but it has not.

North Dakota:
The limitation is via risk management plan.  Mandatory managed care includes case management, bill review, and utilization review.  The state fund may contract with a third-party administrator to provide these services.  Employees retain the right to choose their own physician and are not directed to provider networks unless the employer has an agency-approved risk management program.  Employers with an agency-approved risk management program are allowed to select designated initial providers to treat injured workers.

Ohio:
Managed care is authorized under two parallel programs.  All bureau claims are subject to managed care arrangements.  Self-insured employers may choose a managed care arrangement under the qualified health plan. An employee may choose a provider outside of the network if that provider agrees to abide by the plan contract.

Oregon:
The employee is unrestricted for two changes; any further changes must have insurer or agency approval.  MCOs may apply their own rules to govern change of provider.

Pennsylvania:
Employees may changes providers within the list of six designated providers within the first 90 days.  After that, the employee may change providers without restriction.

Rhode Island:
Surgical pre-authorization is the only specific requirement.

South Dakota:
Managed care is mandatory for insurers as of January 1995 and for self-insurers as of January 1996.  Although managed care is mandatory, employees may obtain treatment with providers outside of the plan if the providers agree to abide by the terms of the agreement.  Treatment guidelines set durational limits and return-to-work targets.

Vermont:
Managed care is no longer required for the Assigned Risk Pool.  The DLI [Department of Labor & Industry] encourages insurers and employers to institute managed care.

Washington:
By statute a self-insurer or the state fund must approve a change in provider.  In practice, however, the employee almost always changes provider without first getting approval.

Wisconsin:
Certified databases of charged amounts are used as the fee schedule basis.
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OVERVIEW OF COST CONTAINMENT STRATEGIES


Overall medical spending is the result of many factors, including physician charges for office visits, aggregate number of office visits made, kinds of treatments sought, and increased expenses associated with new technologies. As such, legislative reforms generally direct their efforts toward controlling prices or managing utilization.

A. CONTROLLING PRICES

1.  Provider Fee Schedules:  Schedules list the highest fees allowable for numerous procedures performed by physicians, chiropractors, physical therapists, and occupational therapists, among others, and may also list the maximum fees allowed for hospital care, including per diem room and board, laboratory work, and nursing assistance. In some cases, the schedules separately itemize hospital charges from professional fees. Variation from state-to-state is exacerbated by the fact that all jurisdictions do not base their maximum charges on the same value scale, relying on one, or a combination, of several guides available.  The idea behind establishing a fee schedule is, clearly, that it reins in the expenses tied to paying providers.

Implementation of schedules is one of the most common cost control initiatives. Forty-two states maintain schedules, though not all address the less primary services of vocational rehabilitation, dental procedures, home health care, or prescription drugs. The trend in the last several years has been toward widening the allowable range for a given procedure by increasing the more generous allowable fee. For instance, in 1998 Massachusetts authorized $346 to a provider performing neurolysis at carpal tunnel.  The fee remained constant through 2001.  However, Alaska’s cap for the same procedure climbed from $1,773 in 1998 to $2,243 in 2001.6

An ancillary issue is the potential for litigation based on the institution or revision of maximum provider charges.  A group comprised primarily of surgeons filed suit in 1999 against the South Carolina Workers’ Compensation Insurance Commission, alleging the state’s fee schedule should have separated out surgical procedures (at a higher rate) from all others. The case is pending but may prove important considering that several states used South Carolina’s schedule as a guide.     

2.  Hospital Payment Regulation:  Methods of oversight vary widely among the 37 states that regulate hospital payments. Fourteen jurisdictions (including Florida, Louisiana, and Maine) pay hospitals according to pre-determined, per diem or per service rates for inpatient stays. Another 12 states (California and New York among them) compensate according to prospective costs for treating specific diagnoses, rather than for actual patient time in facilities. Eight states (including Michigan and Rhode Island) pay according to a calculation based on the overall costs the hospital has incurred compared to its overall profits. And 12 jurisdictions (Massachusetts, Ohio, and Vermont included) utilize a discount approach, in which what a hospital receives reflects a discount on what it charged.

6   Workers Compensation Research Institute, Managed Care and Medical Cost Containment in Workers’  
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As with provider fee schedules, specific guides for hospital payments attempt to curb the amount spent on treating injured workers. A state workers’ compensation agency is not necessarily the entity that oversees hospital payment, however. In New York, the Workers’ Compensation Board regulates only certain outpatient hospital services, leaving the Department of Health (DOH) to administer guides for inpatient care.  Differences also exist across jurisdictions regarding whether hospital rates may be set statewide or negotiated on a facility-by-facility or region-by-region basis.             

3. Bill Review Programs: Examining patient bills for duplicate charges and violations of state fee schedules, among other violations, constitutes the enforcement element of provider and hospital fee regulation. Although most jurisdictions allow, if not mandate, private insurers to perform their own reviews or to contract such services out, few states actually audit on their own. 

Of the 42 jurisdictions with fee schedules, only 17 address bill review, and those states largely leave it to insurers.  (According to the Workers’ Compensation Research Institute [WCRI], the majority of private payors review bills anyway.7) Oregon’s Department of Consumer & Business Services (DCBS) requires insurers to annually review no less than 10 percent of their medical bills, and then audits insurers every three years to ensure compliance. Michigan performs a sample review of claims submitted to guarantee that payors carried out their mandated examinations. Generally, in states where insurers must assume review responsibility, the workers’ compensation agency steps in as disputes arise.

B.  REGULATING MEDICAL CARE

1.  Restricted Provider Choice and Change:  Narrowing an employee’s ability to choose and/or change providers is the most common cost control strategy: 49 jurisdictions have imposed such limits. The degree to which an injured worker’s treatment options are restricted, however, varies significantly and makes a detailed discussion of the issue complex.

In general, limits may prevent an employee from initially choosing a provider or from initially selecting a provider who is not on an employer or insurer-approved list (or who does not participate in a managed care organization); from switching providers or switching to those who are unapproved; from making unlimited provider changes; or from changing physicians after a certain number of days have passed. Slightly more than half the states that impose restrictions also may hold an employer liable, to some degree, for the payment of unauthorized care.  

New Mexico’s system allows an employee to change providers no sooner than 61 days after an accident in cases where the insurer or employer selected the initial provider. Likewise, the insurer or employer can request a provider change if the employee was the one who chose the initial caregiver. These allowances reflect the controversy over whether an employee or employer-choice system is a more effective cost control.  Other states restrict a worker’s choice in more long-term claims, on the reasoning that such cases are inherently more expensive and more likely to be litigated.    

7   Workers Compensation Research Institute, Managed Care and Medical Cost Containment in Workers’  
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The object of limitations is to promote use of cost-efficient providers and to help control over-utilization of services and ineffective treatments. It would seem that restrictions would result in significant cost savings at the occasional disgruntlement of injured workers. Research dating to the mid-1980s delivers somewhat mixed results, however, pointing recently to a slight trend toward savings in employer-choice systems.  (A 1986 study recorded greater cost-efficiency in employee-centered states,8 for instance, while a 1991 report indicated the opposite.9)    

2.  Managed Care: A brief overview can outline the benefits managed care arrangements may have on workers’ compensation medical spending without delving into their complexities. Managed care relies on provider organizations or plans to provide cost-efficient quality care that eliminates unnecessary treatments by establishing health care objectives, communicating among patients and providers, and monitoring care delivery.  Health maintenance organizations (HMOs) and preferred provider organizations (PPOs) are familiar managed care arrangements.

With respect to workers’ compensation, an added goal is to help employees return to work quickly. Managed care may affect this by directing injured workers to providers who are more likely to offer efficient, less time-consuming treatment, thereby reducing costs associated both with care and worker downtime. State systems utilized managed care heavily during the 1990s—a use credited with helping to reduce medical spending for the first time in years10—but with medical costs once again rising, states seem to have stepped back.  Florida, for example, repealed its policy mandating managed care effective late last year, and both Vermont and Nevada recently repealed their residual market mandates.   

A complication of managed care in workers’ compensation is state provisions that allow employees to opt out of provider organizations. These allowances reduce the potential cost controls states might enjoy, a reduction heightened by the fact that some injured workers perceive the treatment process as an opportunity to frustrate perhaps negligent employers. For these workers, cheaper medical bills and quick returns-to-work are not necessarily of greatest concern.

States vary in their requirements for managed care certification. Typical considerations include a minimum number of providers, utilization review systems, dispute resolution procedures, data reporting requirements, and a base number of provider types. Four states mandate managed care statewide, one state (New Hampshire) mandates it for the residual market alone, and 19 other jurisdictions regulate such care but do not require it.  The remaining states allow the arrangements but do not regulate them.    

3. Utilization Review: Utilization review programs and use of treatment guidelines (discussed below) are important components of managed care organizations, though jurisdictions also may use them as cost control initiatives outside managed arrangements. Similar to bill reviews, state workers’ compensation statutes may mandate that a private payor perform the review or may place that responsibility on the state itself. Certain jurisdictions actually prohibit utilization review programs, regardless of whether they are in the context of managed care.

8  Appel, D. and D. Durbin.  “Long-duration Workers’ Compensation Claims.”  NCCI Digest. 1986.  

9   Appel, D. and D. Durbin.  “The Impact of Fee Schedules and Employer Choice of Physician.”  NCCI Digest.

 1991.

10   Eskow, Richard.  “The End of Workers’ Compensation Managed Care as We Know It.”  1997.
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Utilization reviews evaluate the appropriateness of treatments, including length of hospital stays, necessity of procedures performed, and use of consultants or specialists. Reviews frequently target care delivered by chiropractors and physical therapists, as these services are viewed as more susceptible to fraud and over-utilization and, therefore, more likely to extend costs.  Thirty-three states require some form of utilization review, with 12 of them requiring managed care examinations only.  

Because auditing delivery of treatment may take the form of preauthorization, concurrent authorization, or retrospective approval, state statutes are not consistent in their mandates. Wisconsin, for instance, specifically prohibits reviews prior to treatment, while Colorado requires only such pre-delivery authorizations.           
4.  Treatment Guidelines:  Protocols for treating specific kinds of injuries (such as carpal tunnel syndrome, low back pain, and post-traumatic stress disorder) entered workers’ compensation insurance systems following concern in the 1990s over rising medical expenses that were not necessarily resulting in higher levels of care.11  Workers’ compensation guidelines generally are based on those established by the Institute of Medicine and are similar to models applied to non–workers’ compensation health care. Protocols are meant to help patients and providers make appropriate, diagnosis-specific clinical decisions,12 and, as such, reduce expenses. 

Models are influential in case management—often requiring workers to furnish special, written need for procedures outside guideline specifications—and most often result from state development committees that rely, in varying degrees, on published scientific evidence to tailor protocols to individual jurisdictions. The stated objectives that guidelines propose range from reducing unnecessary or excessive work-related medical care (Minnesota) to increasing surgery for those who require it, decreasing it for those who do not, and applying to most injured workers with back pain (Washington).  A handful of states do not provide intent statements at all.13  

Twenty-five states either maintain or are developing guidelines that vary in scope from addressing many specific symptoms to addressing none (in which cases the guides simply seek to limit chiropractic and physical therapy care). 

CONCLUSION

A recent industry publication referred to workers’ compensation insurance as “one of the triumphs of the industrial age” and hypothesized that “There is perhaps no other type of insurance that uniformly affects the American population as much as workers compensation.”14 Despite its proud history, today’s state systems suffer from unprofitability and uncertainty. The market has responded by entering a period of reevaluation, most notably after the events of September 11 led to 

11   Workers Compensation Research Institute, Managed Care and Medical Cost Containment in Workers’  
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13    Workers Compensation Research Institute, Managed Care and Medical Cost Containment in Workers’  
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questions concerning how insurers underwrote risks and how they would provide mandatory terrorism coverage.

Reforms aimed at containing workers’ compensation medical costs cannot address the extreme competition in California, for instance, that resulted in excessively low premiums and high combined ratios. Medical spending controls cannot shorten slow turnaround times for dispute resolutions, nor can they directly lower attorney fees or boost investment income. Indeed, cost containment initiatives for workers’ compensation medical spending are but a single element in a puzzle that may need across-the-board, forward-looking reconsideration.
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