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FOR IMMEDIATE RELEASE
CONTACT: Bob Mackin


         Susan Nolan


         NCOIL National Office

                     (518) 449-3210

NCOIL TO CONGRESS: SMART ACT UNWARRANTED

Albany, New York, September 11, 2004 ─ State Senator Steven Geller (FL), president of the National Conference of Insurance Legislators (NCOIL), yesterday sent the following letter to U.S. Representatives Michael Oxley (R-OH), chair of the House Financial Services Committee, and Richard Baker (R-LA), chair of the Committee’s Subcommittee on Capital Markets, Insurance, and Government Sponsored Enterprises.  The letter expressed NCOIL’s opposition to the draft State Modernization and Regulatory Transparency (SMART) Act.  

“On behalf of the National Conference of Insurance Legislators (NCOIL) Executive Committee, I am writing to provide you with our response to the State Modernization and Regulatory Transparency (SMART) Act discussion draft released on August 19, 2004.  In my previous letter to Chairman Oxley, dated June 10, 2004, I articulated NCOIL’s concerns regarding the national federal insurance standards conceptual framework outlined in the Oxley-Baker Roadmap.  After an initial review of the SMART Act, it appears that those concerns were warranted.


NCOIL cannot support the State Modernization and Regulatory Transparency (SMART) Act because it could:

· Undermine the role of state legislatures in the development of insurance public policy

· Undermine the authority of state insurance commissioners, who are elected in no less than 12 states, two of those states being the most populous in the nation, as well as the authority of state insurance commissioners who are duly appointed by their elected governors 

· Impose on taxpayers and consumers the costs of a new quasi-federal entity that will very likely evolve into a federal regulatory body 

· Nullify and preempt many state insurance statutes that were enacted after input from consumers and businesses and after thoughtful consideration by state legislatures
· Hand over unprecedented legislative authority to the NAIC, a non-governmental organization, not directly accountable to voters and, therefore, would 

· generally, violate state sovereignty to make laws,

· specifically, nullify state authority that now exists under McCarran-Ferguson and would require amendment of McCarran to create a legislative anomaly. 


NCOIL cannot support any federal legislation that would encroach upon the states authority to develop insurance public policy.  Federal intervention in the regulation of insurance would cast aside the insurance public policy expertise of state legislatures and state insurance regulators in favor of an untested and inflexible system.


States are positioned best to bring about needed insurance regulatory reform.  The states have a long history of protecting consumers in the insurance marketplace, resulting in a far lower rate of scandal and consumer abuses than any other sector of the financial services industry.  This is not a coincidence – insurance regulation closest to the consumer is best for the consumer.


It is worth noting that many states regulate a domestic insurance industry that dwarfs that of other developed countries.  The expertise of state regulators, and the sophistication of the surveillance methods they have developed, continues to ensure the protection of consumers.  Furthermore, the present regulatory system fosters innovation and a competitive insurance marketplace.  Casting aside the state system is both unwise and unwarranted.  


State legislators have taken and will continue to take a leadership role in creating a more uniform, effective, and efficient state-based regulatory system.  To date, the states have made great strides to enact uniform laws in many of the areas of insurance regulation addressed in the SMART Act.  Specifically:

· Forty-one states have enacted reciprocal producer licensing laws.  In doing 
so, the states exceeded the Congressional requirement of 29 jurisdictions.

· Eight states have enacted uniform insurance product approval laws.  The 
compact legislation, which evolved from an NCOIL proposal described in 
testimony to your Committee in 1998 and in earlier NCOIL initiatives, has 
gained significant momentum.  

· Twenty-four states have enacted property casualty insurance rate 
deregulation.  First embodied in an NCOIL model law in 1999, 
competitive rating in commercial insurance continues to be on the cutting 

edge of insurance rate regulatory reform.  NCOIL adopted a model law in 
2001 extending competitive rating to personal lines, based on the Illinois 
approach.  A flex-rating model adopted by NCOIL in 2004 can facilitate 
state initiatives toward more comprehensive competition.  Further 
enactment of property-casualty regulatory reform is inevitable in 2005.  

· All states have enacted consumer information privacy laws.  Consumers 
now have strong privacy protections through enactment of model laws 
adopted and offered to the states by NCOIL and the NAIC.

· Twenty-four states have adopted credit scoring legislation and/or 
regulation based on an NCOIL model law.  No insurance issue has drawn 
greater attention in recent years than the use of credit scoring in the 
underwriting of insurance.  The new state laws have been adopted after 
serious consumer, insurance industry, and academic input.

· States will soon consider legislation in the areas of market conduct 
regulation, insurance company licensing, and viatical settlements.  NCOIL 
has adopted or supported NAIC model laws in these areas.


While state efforts aimed at modernization are far from complete, we believe we will have achieved comprehensive modernization and uniformity well before your proposal and the necessary amendments to McCarran wend their way through Congress. 


The current system allows states to respond to specific marketplace issues resulting from such factors as geography, demographics, and consumer need.  A one-size-fits-all approach to insurance regulation as envisioned in the SMART Act would straitjacket insurance regulation and place consumers at a significant disadvantage.


Despite opposition to the SMART Act, state legislators believe that Congress should play a role in insurance regulation, but that it should be a limited role.  NCOIL believes Congress should continue to focus on insurance issues that are national in scope, such as terrorism insurance and natural disaster insurance.


State legislators are very interested in discussing regulatory modernization issues with you.  NCOIL repeatedly has extended invitations to both of you to address state legislators at an NCOIL meeting.  Unfortunately, scheduling conflicts have precluded you from attending.  State legislators would welcome you as keynote speakers at the 2004 NCOIL Annual Meeting in Duck Key, Florida.  The meeting will take place November 18 through the 21.


Sen. James Seward of New York, Chair of the NCOIL State-Federal Relations Committee, and I will be in Washington later this month and would like to meet to discuss NCOIL’s concerns in detail.  I will contact your office to set up a mutually convenient time to meet.”

NCOIL is an organization of state legislators whose main public policy interest is insurance legislation and regulation.  Many legislators active in NCOIL either chair or are members of the Committees responsible for insurance legislation in their respective state houses across the country.

For more information, please contact the NCOIL National Office at (518) 449-3210. 
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