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NCOIL IN ACTION  
 

At the NCOIL Annual Meeting, legislators took the following public policy    
actions, among others: 
 

• Adopted a proposed market conduct model law, as well as a resolution 
supporting expanded annuity suitability standards 

• Readopted NCOIL identity theft and company licensing model acts 
• Postponed indefinitely proposed long-term care partnership models  
• Moved for further consideration a proposed NAIC mega-catastrophe 

plan, and voted to convey initial comments to regulators 
• Moved for further consideration proposed models regarding PEOs, 
      PBMs, physician discount secondary markets, uniform building      
      codes, reinsurance collateral, as well as development of a payday 
      lending model and review of an NCOIL life settlements model 

 

 
 
 

 

 

 Regulators gathered at the National 
Association of Insurance Commissioners 
(NAIC) Winter Meeting in San Antonio 
early this month moved one step closer 
to adopting an entirely new system for 
evaluating foreign and domestic reinsur-
ance collateral requirements.  
 On December 9, the Reinsurance 
Collateral Task Force endorsed a resolu-
tion calling for creation of a Reinsurance 
Evaluation Office (REO) within the NAIC 
that would evaluate the operating integ-
rity and financial strength of reinsurers, 
without regard to jurisdiction, based on 
data from national rating organizations 
and other sources. 
 Under the plan, the REO would 
place each reinsurer in one of six catego-
ries.  Each category would correspond to 
a percentage of minimum collateral a re-
insurer would be required to post.  For 
instance, companies rated REO-1 would 
be free of collateral requirements, while 
those in REO-6 would post 100 percent.   
 Initially, the Task Force plan had 
even the strongest reinsurers posting 20 
percent collateral and called for creation 
of only five rating categories.  However, 
in response to strong U.S. industry con-

cerns that such stiff collateral mandates 
would unravel the benefits of U.S. licen-
sure, regulators recently revised the plan 
to eliminate all collateral requirements for 
domestic reinsurers in any one of the top 
three categories—REO-1 through REO-3.   
 Outgoing NAIC President and ME 
Insurance Superintendent Al Iuppa earlier 
this year committed the NAIC to taking 
decisive action on the collateral issue by 
the end of 2006, noting that regulators 
had deliberated for many years.  FL Insur-
ance Commissioner Kevin McCarty, who 
sits on the NAIC Task Force, said after 
the vote, “The message is being sent out 
loud and clear that this is a paradigm shift 
in terms of how we view alien [non-U.S.] 
reinsurers.”  Under the current regulatory 
scheme, non-U.S. reinsurers must post 
100 collateral for ceding companies to 
take credit for their foreign reinsurance. 
 David Matcham of the International 
Underwriting Association applauded the 
Task Force action, saying, among other 
things, “Any collateral requirement needs 
to be based on principles of financial 
strength rather than geographic location.” 
 However, domestic reinsurers were 
clearly unimpressed.  

NAIC MOVES REINSURANCE COLLATERAL PROPOSAL, SETS 

(continued on page 4) 

COURSE FOR REGULATORY SEA CHANGE  



By Kevin Horan 
 
  With election results in and De-
mocrats ready to take control of both 
chambers, many observers are asking, 
what does this mean for the insurance 
industry?   
 Over the last 12 years, Republi-
cans have worked on efforts including 
an overhaul of the tort liability system, 
reform of class-action litigation, changes 
in bankruptcy law to make it harder 
for borrowers to escape paying debts, 
and limits on shareholder lawsuits, 
among other things.  They also have 
proposed legislation regarding small 
employer access to health insurance.  
NCOIL opposes this well-intentioned 
initiative. 
 With Democrats now in power, 
these efforts will lose traction.  De-
mocrats and their allies will be looking 
for a certain degree of payback.  The 
trial lawyer lobby, for instance, wants 
to replace the Republicans’ tort re-
form campaign with a focus on such 
things as opposing mandatory arbitra-
tion clauses that restrict consumers’ 
ability to sue entities like creditors, 
insurance companies, and loan provid-
ers.  
 Expect to see alternatives to the 
Republicans’ healthcare proposals, 
including what are primarily Democ-
ratic attempts to close the Medicare 
Part D “doughnut hole” and what is 
perhaps growing interest in a more 
“universal” approach to covering the 
uninsured. 
 Troublingly, consumer groups and 
trial lawyers are among those asking 
Congress to explore removing the 
limited antitrust exemption for the 
insurance industry, which was estab-
lished under the 1945 McCarran-
Ferguson Act and which NCOIL ada-
mantly supports.   
 Incoming Senate Judiciary Com-
mittee Chairman Patrick Leahy (D-VT) 
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has previously sponsored legislation that 
would repeal the exemption for medical 
malpractice insurance.  He also is a      
co-sponsor of outgoing Committee 
Chairman Arlen Specter’s (R-PA) bill to 
repeal the McCarran antitrust exemption 
across the board.  Leahy has charged 
that, under the exemption, insurers have 
the ability to collude on rate-setting and 
therefore prevent free-market competi-
tion.  
 Incoming Senate Banking Committee 
Chair Chris Dodd (D-CT) is a mystery to 
many, having spoken little on insurance 
issues.  That said, there is one item we 
know for sure that he will run with—
continuing the federal government's ter-
rorism risk insurance program, which 
expires at the end of 2007.  Dodd’s staff 
has told NCOIL that this will be one of 
the first issues the Banking Committee 
deals with.  In the past, Dodd has advo-
cated for making the federal backstop 
permanent despite opposition from the 
White House, which favors a free-market 
approach. 
 In the House of Representatives, 
word on the street is that incoming    
Financial Services Committee Chairman 
Barney Frank (D-MA) will allow Rep. Paul 
Kanjorski (D-PA) to take the lead on  
insurance matters when he assumes chair-
manship of the Capital Markets, Insur-
ance, and Government-Sponsored Enti-
ties Subcommittee.  In the past, Kanjorski 
has expressed some support for an op-
tional federal charter, something that 
Frank has opposed.   
 With a new Congress and new lead-
ership in place, it is hard to say what  
issues will emerge as insurance priorities 
next year.  We know for sure that ter-
rorism risk insurance will be at the top of 
the agenda.  NCOIL over the coming 
months will be meeting with the new 
chairs and other members of the com-
mittees and their staff to communicate 
our positions and to forge new working 
relationships. 

WWW.NCOIL.ORG 
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“The [market 
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that legislators 

bring this model 

to their states.”  

NCOIL ADOPTS MARKET CONDUCT MODEL, CLOSES DEBATE  
 Lawmakers at the recent NCOIL 
Annual Meeting in Napa Valley, Cali-
fornia, reasserted the need for a 
modernized market conduct surveil-
lance system by adopting an NCOIL 
model act that would establish uni-
formity of market conduct oversight.  
The Market Conduct Surveillance Model 
Law, adopted by the NCOIL Execu-
tive Committee on November 11, 
would end costly duplications regard-
ing market conduct exams and fol-
lows more than five years of NCOIL 
work on the issue.   
 Rep. Craig Eiland (TX), chair of 
the NCOIL State-Federal Relations 
Committee that initially examined the 
model, stated, “This action was a long 
time in coming.  NCOIL’s goal with 
the model law—which we expect will 
garner strong support in the states—
is to cut down on duplications in state 
market conduct exams while still giv-
ing regulators the ability to do their 
jobs and protect consumers.” 
 Rep. Eiland continued that “The 
model offers common sense guidance 
on how to monitor insurer actions in 
a coordinated, efficient, and effective 

way.  It is now critical that legislators 
bring this model to their states and 
follow the leads of Texas and Colo-
rado in enacting needed statutory  
reform.” 
 The model would, in part, 1) es-
tablish methods for collecting market-
place data; 2) allow domiciliary states 
to have responsibility to perform mar-
ket conduct surveillance; 3) enhance 
state collaboration; 4) set forth a con-
tinuum of market conduct actions to 
be considered prior to undertaking 
targeted market conduct exams; and 
5) set forth a structure for performing 
those examinations.  
 Passage of the NCOIL model fol-
lowed consideration of recommenda-
tions, offered by a Market Conduct 
Subcommittee, to amend a February 
2004 NCOIL draft in place of a joint 
NCOIL-NAIC model, adopted later in 
2004, that had received little regula-
tory and industry support in the states.   
 The Subcommittee revisions    
reflected input from a range of inter-
ested parties both before and immedi-
ately following the 2006 NCOIL Sum-
mer Meeting.   

 The Insurance Legislators Foun-
dation (ILF) of NCOIL has released a 
request for proposal (RFP) regarding 
A Study on State Authority:  Making a 
Case for Proper Insurance Oversight. 
 The RFP notes that recent events 
have blurred the lines of responsibil-
ity regarding state insurance regula-
tion.  These include investigations into 
broker disclosure and finite reinsur-
ance; the introduction of federal pre-
emptive initiatives, including optional 
federal charter and federal tools   
efforts; the movement toward finan-
cial modernization; and the ever-
increasing globalization of insurance. 
 The objective of the study would 
be to explore the legal authority be-
hind primary oversight of insurance 
and related consumer protections; 

distinguish between the statutory     
authorities/responsibilities granted to 
legislative, executive, regulatory, and 
judicial branch members, among oth-
ers; and offer case studies regarding 
the evolution and funding of regulatory 
entities.   
 The report also would provide 
recommendations to clarify and define 
the role of such entities and their over- 
sight duties in order to promote an ef- 
fective, efficient regulatory environment. 
 The scope of the Study would in-
clude 1) the nature and history of in-
surance regulation; 2) laws/rules/pro-
cedures identifying jurisdictional re-
sponsibilities of officials in governing 
insurance policy and related consumer 
protections, including issues as to the 
authority that may 
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NCOIL 

NAIC  MOVES REINSURANCE COLLATERAL       (continued from page 1) 

ILF RELEASES RFP       (continued from page 3) 

be due non-profit corporations and 
similar entities; 3) case studies explain-
ing the evolution of the current insur-
ance regulatory environment, including 
growth of assets and data utilization/ 
security; and 4) the extent and effec-
tiveness of intra-governmental commu-
nication/cooperation. 
 The study also would examine the 
impact that functional regulation, as 
established by GLBA, has had on insur-
ance oversight and responsibility, and 

the impacts of federal preemptive efforts 
on insurance policymaking.    
 The role NCOIL and other state legis-
lative groups, the National Association of 
Insurance Commissioners, National Gov-
ernors Association, National Association 
of Attorneys General, and others play in 
insurance public policy will be included. 
 The ILF is NCOIL’s educational and 
research arm. The RFP is available at 
www.ncoil.org.  Proposals are due by 
January 5, 2007, at 5 p.m. (EST).  

U.S companies assert that the current 
system protects consumers and that 
any reduction in foreign collateral re-
quirements would pose a serious 
threat to the U.S. insurance industry.  
Frank Nutter of the Reinsurance Asso-
ciation of America said after the Task 
Force vote, “We think the current 
system has worked well to foster ca-
pacity.  The REO proposal is flawed.” 
 Opponents of the REO plan con-
tend that it is vague on critical issues, 
including the NAIC’s ability to evaluate 
the financial strength of foreign rein-
surers, and that regulators did not give 
due consideration to certain inter-
ested-party alternatives.  Mike Koziol 
of Property Casualty Insurance Asso-

ciation of America commented that an 
industry idea to establish some sort of 
working trust mechanism, in which carri-
ers could draw down funds as claims are 
paid, would be a “more vibrant scheme.” 
 The Reinsurance Task Force resolu-
tion, in addition to supporting creation of 
the new REO system, calls on the NAIC 
Financial Condition Committee to flesh 
out the proposal next year in response to 
U.S. reinsurer concerns.  A full NAIC 
vote is contemplated for September 2007. 
 NCOIL has long examined the collat-
eral issue and urged the NAIC to take de- 
cisive action.  Legislators began consider-
ing the REO plan at the NCOIL Annual 
Meeting and will more fully explore the 
draft at the group’s 2007 Spring Meeting. 

 In the waning hours of the 109th 
Congress, lawmakers passed a stop-
gap measure to address perceived  
immediate funding shortfalls in the 
State Children’s Health Insurance Pro-
gram (SCHIP), redistributing $275 mil-
lion from states with unused funds to 
those facing shortfalls. 
 Although the stop-gap measure 
will provide extra money for 14 states 
at risk of running out of financing, the 
program will run out of funds in May.      
 SCHIP, which enrolls more than 4 
million low-income children who may 
otherwise be uninsured, was created 
in 1997 and authorized for fiscal years 
1998 through 2007 as a federal block 
grant with a fixed annual funding level 
that does not increase with rising 
health care costs.  As a result, Con-

gressional Research Services estimated 
that 17 states lacked sufficient funds to 
maintain their SCHIP services.  Without a 
more permanent increase in funding lev-
els, the Centers for Medicare & Medicaid 
Services estimated that in 2012 only 2.9 
million children will remain enrolled. 
 In the late 1990s when SCHIP was in 
its infancy, funding was less of an issue 
because states that overspent their 
SCHIP allotment were allowed to draw 
upon unspent funds from other states.  
However, as more states began develop-
ing programs, and the cost of program 
delivery increased with rising health care 
costs, the amount of unspent funds 
shrunk dramatically.   
 The NCOIL Health Insurance Com-
mittee will discuss SCHIP during the 
March NCOIL Spring Meeting. 

CONGRESS ACTS ON SCHIP REAUTHORIZATION  


