NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

BILOXI, MISSISSIPPI

FEBRUARY 24, 2012

MINUTES

The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Beau Rivage Hotel & Casino in Biloxi, Mississippi, on Friday, February 24, at 1:45 p.m. 
Sen. Jake Corman of Pennsylvania, chair of the Committee, presided.

Other members of the Committee present were:


Rep. Kurt Olson, AK


Rep. George Keiser, ND

Rep. Matt Lehman, IN


Sen. David O’Connell, ND

Rep. Ron Crimm, KY


Assem. Nancy Calhoun, NY

Sen. Dan Morrish, LA


Rep. Brian Kennedy, RI

Rep. Pete Lund, MI


Rep. Charles Curtiss, TN

Other legislators present were:

Rep. Reginald Murdock, AR

Sen. Keith Faber, OH
Rep. Greg Cromer, LA


Rep. Marguerite Quinn, PA
Rep. Denise Garlick, MA

Rep. Charles Sargent, TN
Sen. Tim Green, MO


Rep. Cindy Ryu, WA
Rep. Jim Kasper, ND


Sen. Frank Lasee, WI
Sen. Kevin Bacon, OH

Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, Nolan Associates, NCOIL Deputy Executive Director


Michael Humphreys, Nolan Associates, NCOIL Director of State-Federal Relations

MINUTES

Upon a motion made and seconded, the Committee unanimously approved the minutes of its November 18, 2011, meeting in Santa Fe, New Mexico. 
ORAL CHEMOTHERAPY COVERAGE
Stephen Finan of the American Cancer Society Cancer Action Network reported that 15 states had oral parity statutes and that seven states were actively considering legislation to establish parity.  He said that statutes generally required insurance companies to cover orally administered anti-cancer medications “on a basis no less favorable” than intravenously administered anti-cancer medications.  He said that eight oral cancer drugs were considered alternatives to traditional chemotherapy drugs and that the U.S. Food and Drug Administration (FDA) was expected to approve many anti-cancer drugs in the next five to ten years.  
Mr. Finan highlighted issues related to quality of life, cost differential between orally and IV-administered medications, patient safety and compliance, and insurance mandates and the Affordable Care Act (ACA).  He said that orally administered drugs are more convenient for patients and have fewer side-effects. He said, among other things, that some oral cancer drugs can cost $50,000 to $100,000 a year.

Responding to questions from Reps. Crimm and Keiser about oral chemotherapy costs and efficacy, Mr. Finan said that evidence suggested that orally administered treatments were as good, if not better, than traditional infusion methods.  He said that oral medication can cost five to ten times more money than IV-administered drugs.  He also noted that the purpose of insurance is to spread risk and provide coverage against catastrophic expenses.    
DISCONTINUED HEALTH INSURANCE POLICIES

Rep. Curtiss explained his concern with “closed blocks” of business that exist when insurers offer new products and then stop selling in-force health insurance plans.  He said that consumers with in-force plans who have health conditions find it difficult to maintain their coverage because the premiums increase significantly when the number of insureds decline.  He expressed interest in requiring consumer disclosures that would notify insureds in closed blocks that new products were available.  

Mr. Humphreys said that, following the 2011 Annual Meeting, the Committee had requested comments from the NAIC and interested parties on closed blocks of business.  He said that NCOIL had asked how many consumers existed in closed blocks and what state-required consumer disclosures existed, among other things.   
Eric Nordman of the National Association of Insurance Commissioners (NAIC) said that the NAIC planned to respond to the NCOIL request for information.  He reported that the NAIC had worked with the American Academy of Actuaries (AAA) on possible solutions to address closed block concerns and that the NAIC had adopted a white paper in 2008 that listed the pros and cons of six possible public policy solutions.  Mr. Nordman also commented that ACA guaranteed issue, rating, and pooling mechanism provisions should address closed block concerns.
Dianne Bricker of America’s Health Insurance Plans (AHIP) urged NCOIL not to put forward any policy recommendation and instead to wait and see how exchange-related changes played out.  She said that AHIP welcomed an opportunity to work with NCOIL on consumer disclosures or guidelines related to closed blocks.  She commented that exchanges would offer consumers the greatest number of options and suggested that transparency guidelines could be targeted to address the influx of insureds expected through exchanges. 

Following comments by Reps. Lund, Crimm, and Keiser regarding, respectively, data on policies purchased through agents, constituent concerns, and whether 2014 may pose additional closed block problems, Sen. Corman asked the Committee for thoughts on how to move forward.

Rep. Curtiss suggested that the Committee review the NAIC white paper and determine whether to take additional steps. 

Ms. Nolan said that the Committee had discussed consumer disclosures when lawmakers met in November.  Mr. Humphreys added that NCOIL could distribute a forthcoming NAIC comment letter to Committee members.  

After additional discussion, Rep. Curtiss said that the issue may require statutory changes, but noted  that legislators could not do anything until NCOIL received additional information.      
LEGAL CHALLENGES TO FEDERAL HEALTHCARE REFORM
Richard Cauchi of the National Conference of State Legislatures (NCSL) presented a PowerPoint entitled Health Reform – Dividing the Nation?  He discussed state legislative approaches to health reform, legal challenges to the ACA, the Supreme Court’s timeline to review ACA challenges, and state legislation opposing, opting out, or avoiding certain ACA reforms.  

Among other things, Mr. Cauchi reported that:

· 28 state attorneys general had supported legal challenges to the ACA.
· Legal challenges related to the constitutionality of the ACA’s individual mandate, Medicaid expansion, severability, and whether the penalty provision in the ACA is a tax.

· Four U.S. Appeals Courts had upheld the ACA while one ruled it unconstitutional.

· The Supreme Court planned to entertain ACA arguments from March 26 through the 28 and that Court watchers expected a decision by June 2012.

· State lawmakers had introduced 115 proposals in 2009-2010, 208 proposals in 2011, and 135 bills in 2012 to oppose, opt out of, or avoid certain ACA provisions.
· Most of those state laws sought to block government involvement in the individual/employer insurance mandates.

· Four states enacted legislation to block state agency implementation of the ACA, unless approved by the legislature.

· Four states enacted laws to establish interstate healthcare compacts and suspend the operation of all federal healthcare laws, rules, and regulations.

· 27 states are running federally funded high-risk programs, and 42 states have HHS-certified premium rate review programs.

Sen. Corman asked about the likelihood that the Supreme Court would defer judgment until 2014.  Mr. Cauchi said that the issue of whether the ACA penalty provision was actually a tax was not central to the litigation.  He said that both sides of the debate were seeking a decision sooner rather than later.  
Responding to a question from Sen. Seward regarding whether ACA legal uncertainty had contributed to some states moving slowly on exchanges, Mr. Cauchi replied that legislators had indicated to him that uncertainty was a factor.  He cited mechanical and timetable concerns as other factors and noted that eight state legislatures would not meet in 2012. 

LONG-TERM CARE
Rep. Keiser said that during a meeting he attended several months prior, an actuary had reported that the fastest growing population in the U.S. over the last decade had been centenarians and that the first person who will live to age 140 had already been born.  Rep. Keiser stated that a Human Services Department budget was the fastest growing budget in his state, and he attributed part of that growth to people living longer and ending up in nursing homes.  He said that certain North Dakota agents and brokers had suggested looking at creative alternatives to the traditional long-term care (LTC) package, including programs that limited coverage to three years or that only covered certain services and required a consumer’s estate to pick up the cost of other services.  Rep. Keiser said that if LTC had become a concern in other states, he would like NCOIL to begin investigating alternative LTC programs.  

Geralyn Trujillo of AARP commented that AARP shared Rep. Keiser’s concern that state Medicaid budgets could not sustain and consumers could not afford LTC.  She said that AARP had released a recent report that included baseline measures of where AARP thought there were opportunities to save on costs while preserving quality of care and life.  She said that AARP would submit an official letter to the Committee highlighting AARP advocacy goals and discussing how AARP and NCOIL could work together on LTC issues.
John Gerni of the American Council of Life Insurers (ACLI) said that companies had found that LTC provided in nursing homes was much more expensive than in-home care and that families provided 70 percent of in-home care.  He suggested that providing tax credit incentives for individuals providing in-home care could lower LTC costs.  He offered to work with NCOIL as the Committee considered LTC alternatives.
During the Committee’s discussion of the issue, among other things:

· Sen. Leavell said that the Human Services budget in New Mexico was growing at the same time that low Medicaid reimbursement rates were driving nursing homes out of business.

· Rep. Keiser said it could be “prohibitively expensive” to underwrite a policy for a person who could be in a nursing home for 30 years and said that he would rather have a consumer pay for one or two years of coverage than for none because it would help defray LTC costs. He said that NCOIL should look for a solution that made plans more affordable and subsequently reduce a state’s burden.

· Rep. Lehman said that policymakers must also consider changes to elder-care law. 

NCOIL MENTAL HEALTH PARITY MODEL ACT
Mr. Humphreys said that an NCOIL Mental Health Parity Model Act, adopted in 2001 and readopted in 2004 and 2006, was up for Committee review as per NCOIL bylaws.  He said that the model offered legislators a template from which they could draft legislation specific to the concerns of their respective states related to coverage for mental illness.  He described options contained in the model, including application to individual, small group, and/or group markets, and whether a company must provide or make available coverage, among other things.  Mr. Humphreys also stated that the NCOIL model was readopted before Congress addressed mental health parity in 2008 and via the ACA in 2010.  
Due in part to time constraints and to provide the opportunity to explore federal mental health parity requirements, Sen. Leavell moved that the Committee defer consideration of the model until the NCOIL Summer Meeting.  The motion was approved without objection.  
ADJOURNMENT

There being no other business, the Committee adjourned at 3:00 p.m.
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