NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE

NEWPORT, RI
JULY 17, 2011
MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Marriott Newport in Newport, RI, on Sunday, July 17, 2011, at 8:00 a.m.
Rep. Chuck Kleckley of Louisiana, chair of the Committee, presided.

Other members of the Committee present were:

Rep. Kurt Olson, AK


Rep.  Don Flanders, NH


Rep. Barry Hyde, AR


Sen. Carroll Leavell, NM

Rep. Rich Golick, GA


Assem. Will Barclay, NY


Sen. Travis Holdman, IN

Assem. Nancy Calhoun, NY
Rep. Matt Lehman, IN


Sen. Jake Corman, PA
Sen. Vi Simpson, IN


Rep. Marguerite Quinn, PA
Sen. Ruth Teichman, KS

Sen. David Bates, RI
Rep. Ron Crimm, KY


Rep. Brian Kennedy, RI

Rep. Steve Riggs, KY


Rep. Charles Curtiss, TN
Rep. Barb Byrum, MI


Del. Harvey Morgan, VA

Sen. Joe Hune, MI


Rep. Kathie Keenan, VT

Rep. George Keiser, ND



Other legislators present were: 

Rep. Bryon Short, DE


Sen. David O’Connell, ND

Sen. Gerald Long, LA


Sen. Neil Breslin, NY
Sen. Dan Morrish, LA


Sen. Ann Cummings, VT


Rep. Paul Brodeur, MA 

Rep. Herb Font-Russell, VT


Sen. Jim Marleau, MI


Sen. Maralyn Chase, WA

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES
After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 6, 2011, meeting in Washington, DC. 

NFIP OVERHAUL EFFORTS/FLOOD MAPPING
Martin Simons, representing the American Academy of Actuaries (AAA), outlined proposed bills to reauthorize and reform the National Flood Insurance Program (NFIP).  He said that the Flood Insurance Reform Act of 2011 (H.R. 1309), which Rep. Judy Biggert (R-IL) had introduced and the House of Representatives had approved, would reauthorize the NFIP for five years, phase in actuarially sound rates, allow for new business interruption and additional living-expense coverage and, among other things, create a Technical Mapping Advisory Committee to ensure that new rate maps reflect actual risk.  He reported that Sen. Roger Wicker’s (R-MS) S. 1091, the Flood Insurance Reauthorization Act of 2011, would also reauthorize the NFIP for five years and would establish a process for determining wind versus water loss. Mr. Simons said that 
S. 1091’s only flood map provision would allow states to contribute more to remapping efforts. 

Mr. Simons then outlined actuarial principles used to determine sound insurance rates and stated that the NFIP Risk Mapping, Assessment, and Planning (MAP) Program would help to promote actuarial soundness. However, he expressed concern that a Preferred Risk Policy (PRP) Eligibility Extension, which will allow newly designated high-risk properties to pay lower rates for two extra years, will  cause a “mismatch” between premiums received and losses paid.              
RISK RETENTION GROUP (RRG) INITIATIVES
Amanda Yanek of the National Association of Insurance Commissioners (NAIC) reported that an NAIC working group was developing new RRG corporate governance standards in response to a 2005 General Accountability Office (GAO) report that found a need for such requirements.  She said the working group planned a July 28 vote on the proposal, which would address conflicts of interest, an independent auditing board, service provider contracts, codes of ethics, and other things.  
Robert “Skip” Meyers of Morris, Manning & Meyers, on behalf of the National Risk Retention Association (NRRA), reported on the federal Risk Retention Modernization Act (H.R. 2126), co-sponsored by Reps. John Campbell (R-CA) and Peter Welch (D-VT).  Mr. Meyers stated the proposed bill, which would amend the 1986 Liability Risk Retention Act (LRRA) that authorizes RRGs, would:

· allow RRGs to sell commercial property coverage 

· empower the U.S. Treasury Department’s new Federal Insurance Office (FIO) to issue
     rules aimed at eliminating state-by-state inconsistencies regarding filings, fees, and 
     other items 
· authorize Treasury to arbitrate disputes between states and RRGs
· require corporate governance standards similar to those that the NAIC was considering
· clarify that cease-and-desist orders must be made by a court, rather than through a state

agency
In response to questions from the Committee, Mr. Meyers said that under H.R. 2126, an RRG’s domiciliary state would maintain its authority over the RRG but that non-domiciliary states could not impose additional requirements. He said that state guaranty funds do not offer protection when an RRG becomes insolvent.
Ms. Thorson noted that a 2002 NCOIL Resolution in Support of the Expansion of the Liability Risk Retention Act to Cover All Commercial Lines of Insurance responded to availability and affordability concerns following the September 11 terrorist attacks.  She reported that insurance industry and consumer representatives also advocated for expansion but that the NAIC had taken no official position.
CERTIFICATES OF INSURANCE MODEL ACT
Rep. Keiser, sponsor of a proposed Certificates of Insurance Model Act, said that controversy surrounding recent North Dakota certificates of insurance legislation demonstrated how vital the issue is for policymakers to consider.  He said that efforts to mandate “information only” disclosure on Association for Cooperative Operations Research and Development (ACORD) forms were particularly contentious and commented, among other things, that certificates should have some “binding value.”  Regarding the proposed NCOIL model, Rep. Keiser said that he had accepted draft amendments prior to the 30-day deadline in response to industry concerns.  

During Committee discussion that followed, legislators:

· characterized certificates as “snapshots in time” that reflect existing insurance coverage

· said that agents are under increasing pressure to commit certificate fraud and to use obsolete ACORD forms in order to retain business
· suggested that amending certificates may not be the most appropriate way to address the concerns of lenders, who want certificates to be official evidence of insurance
After extensive discussion, legislators supported NCOIL consideration of the issue and urged participation of contractors, title insurers, realtors, and others in any discussions
P-C AGENT REMARKS
Andy Harris, representing the National Association of Professional Insurance Agents (PIA), said that issues arise when third parties pressure agents to amend the standardized, regulator-approved ACORD forms to add information on complex risks, such as in the oil and gas industries.  He supported language in the draft NCOIL model that would clarify that agents cannot change the approved forms.  He asserted that third parties should refer to insurance binders when the parties, including lenders, want data beyond what’s called for on certificates.  In response to a question from Rep. Hyde regarding notice of policy changes, Mr. Harris said that only an insurance policy determines who can receive notice and that a certificate reflects what’s in the policy.

Wes Bissett of the Independent Insurance Agents & Brokers of America (IIABA) said that an insurance policy is the “sole source of contractual rights” and is, therefore, the document that sophisticated lenders should turn to when engaging in complex transactions.  He said the proposed NCOIL model would clarify current state requirements by recognizing certificates’ inherent limitations.  He asserted that a proposed amendment to the model that would carve out the certificates used by lenders would be extremely problematic—among other things, he said, it would imply that the lenders’ certificates confer policy-like rights.  Mr. Bissett commented that the lenders’ concerns should be addressed outside the draft bill.  For instance, he said, lenders and insurers should discuss ways to reduce the length of time it takes to prepare policies.

P-C INSURER REMARKS
Eric Goldberg of the American Insurance Association (AIA) characterized certificates as “courtesy documents” prepared by agents for their customers.  He strongly opposed the draft amendment carving out certificates used by lenders, saying that the carveout could leave agents liable for any inadvertent discrepancies between what the agent prepares and the policy itself.  In addition, Mr. Goldberg said, it is impossible to effectively describe terrorism coverage, for instance, using the brief certificate form.  He said the proposed NCOIL model is not the appropriate venue to discuss lender issues and that lenders and insurers should focus on enhancing binder specificity, quickening policy issuance, and reevaluating state binder laws.

COMMERCIAL LENDER REMARKS
Catherine Rodewald of Prudential Asset Resources said certificates of insurance are critical because commercial real estate lenders do not receive policies in a timely fashion.  She also said that binders are not appropriate because they expire after a certain date, do not provide the detail that lenders need, and do not list lenders as parties to the insurance contract. 
Ms. Rodewald said that the ACORD 28 Evidence of Commercial Property Insurance was widely acknowledged to serve a different purpose than purely informational certificates until 2006, when ACORD 1) added “for information only” disclosure to the evidence form and 2) revised the form to establish that an insurer would “endeavor to notify” an additional insured of policy changes.  Among other things, Ms. Rodewald asserted that lenders have unique rights that other third parties do not.  She urged adoption of the draft amendment, submitted by the American Council of Life Insurers (ACLI), to carve out lending transactions from the proposed NCOIL model.            
Jose Becquer of Wells Fargo said that only certificates with “standing,” which have official significance that “information only” documents do not, have value to commercial real estate lenders.  He said that the evidence forms under discussion relate to income and job-producing commercial properties, such as shopping centers.
During Committee discussion that followed, lender representatives said that a document with “standing”—which they said should be offered at policy initiation and upon renewal—could be something other than an evidence of insurance form.  

Legislators then expressed interest in addressing lender concerns through changes to state binder laws.
Upon a motion made by Rep. Crimm and seconded by Rep. Lehman, the Committee determined to hold interim conference calls to evaluate certificate of insurance options and to include a range of stakeholders in the discussions.
SUNSETTING MODEL LEGISLATION
Due to time constraints, the Committee deferred until the Annual Meeting its bylaws-required review of NCOIL flex-rating, claims history database, and natural catastrophe fund model acts.

ADJOURNMENT

There being no further business, the meeting adjourned at 9:30 a.m.
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