NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE
WASHINGTON, DC
MARCH 5, 2011
The National Conference of Insurance Legislators (NCOIL) Life Insurance & Financial Planning Committee met at the Hyatt Regency on Capitol Hill in Washington, DC, on Saturday, March 5, 
at 1:15 p.m. 
Sen. Mike Hall of West Virginia, chair of the Committee, presided.

Other members of the Committee present were:

Rep. Greg Wren, AL


Assem. Nancy Calhoun, NY
Sen. Travis Holdman, IN

Sen. James Seward, NY
Rep. Ron Crimm, KY


Sen. Keith Faber, OH
Rep. George Keiser, ND

Rep. Charles Curtiss, TN
Other legislators present were:

Rep. Nancy McLain, AZ

Rep. Glen Mulready, OK
Rep. Peter Lund, MI


Sen. Bill Brown, OK
Rep. Jim Kasper, ND


Rep. Marguerite Quinn, PA
Sen. Rich Pahls, NE


Rep. Bill Botzow, VT
Sen. Neil Breslin, NY
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Committee unanimously approved the minutes of its November 19, 2010, meeting in Austin, Texas.
ANNUITY SUITABILITY

Rep. Keiser reported on a March 4 State Leaders Summit on Federalism, in which he said representatives of state organizations including NCOIL, the National Association of Insurance Commissioners (NAIC), Conference of State Bank Supervisors (CSBS), Council of State Governments (CSG), National Association of Attorneys General (NAAG), National Governors Association (NGA), and North American Securities Administrators Association (NASAA) discussed a need for greater transparency in financial products.  He said that the Summit representatives, as part of the discussions, reviewed NAIC and NASAA models related to annuity suitability and senior-specific sales designations.
Rep. Keiser said that the federal government, including in the 2010 Dodd-Frank Act, had highlighted a need for enhanced suitability of annuity sales.  He added that state insurance regulators had responded in 2010 by strengthening requirements in an NAIC Suitability in Annuity Transactions Model Regulation, which would enhance insurer and agent responsibilities and expand state regulatory authority.
Rep. Keiser said that most states had suitability rules and laws based on earlier versions of the NAIC model and that state officials should work together to advance the stronger NAIC standards.  To this end, he asked that the Committee consider a proposed NCOIL Resolution In Support of Expanding Annuity Suitability Standards that would urge states to adopt the 2010 model. Rep. Keiser noted that the draft resolution had not met the 30-day deadline, and so the Committee would need to waive the 30-day rule.
After the Committee unanimously suspended the rule, NAIC President and Iowa Insurance Commissioner Susan Voss gave an overview of the updated model regulation.  She said that state insurance regulators had made three significant changes to the model, including:
· making the insurer responsible and accountable for oversight and compliance

· requiring insurers to review all producer recommendations to ensure a suitable sale

· enhancing producer training and product-specific training requirements

Commissioner Voss said that the NAIC model also mirrored Financial Industry Regulatory Authority (FINRA) variable annuity suitability rules.  She said that regulators had felt the FINRA rules were strong and that using similar standards in the NAIC model would give consumers a consistent level of protection across products and companies.

Commissioner Voss also said that federal funding was authorized under the new Dodd-Frank Act to help states strengthen their suitability requirements.  She said that states could apply for grant money for each of three consecutive fiscal years—up to a total of $500,000—through a new Consumer Financial Protection Bureau (CFPB).  She said states could use the money to enhance senior protections by hiring staff, funding technology, and developing educational materials.  She said that, in order to apply for the funds, states must first adopt the new NAIC suitability model and both the NAIC and NASAA model rules on the use of senior-specific certifications. 
Upon a motion made and seconded, the Committee unanimously adopted the proposed resolution.

STATE GUARANTY FUNDS

Rep. Keiser said that Sen. Carroll Leavell (NM), who could not attend the Spring Meeting, was concerned that state consumer protection laws against life and health insurer insolvency may need modernization.  He had asked the Committee to review guaranty association coverage levels, Rep. Keiser said. 
Peter Gallanis of the National Organization of Life & Health Guaranty Associations (NOLHGA) briefly detailed the role of guaranty funds, which he said were created under state laws to backstop life and health insurance policies if a company fails and can’t cover its financial obligations to consumers.  He said that all 50 states have guaranty associations that collectively form a national safety net for policyholders.  He noted that these associations are fundamental to state-based insurance regulation, which had protected consumers during the nation’s recent financial crisis.

Mr. Gallanis went on to highlight the relative lack of life and health insurer failures, noting that only 74 multi-state companies had been liquidated since 1987.  He said that—across the life, health, and property-casualty insurance lines—500 companies had been liquidated over the last 20 years.  He said that most were small companies that had posed little impact on states, guaranty associations, and consumers.
Mr. Gallanis said that the average consumer out-of-pocket losses when an insurer had failed—even if benefits had exceeded a state’s coverage levels—was less than four cents for life insurance and six cents for annuities on each dollar of benefits.
Mr. Gallanis said that the Federal Deposit Insurance Corporation (FDIC) in 2006 raised to $250,000 its coverage level for checking and banking accounts.  He reported that this caused state insurance regulators to look at extending a similar cushion for annuities, long-term care, and disability products.  He said that the NAIC in 2009 amended its Life and Health Insurance Guaranty Association Model Act to match the $250,000 level for these product lines and that states were updating their laws. 
Mr. Gallanis asserted that updating the laws would promote efficiency and strong consumer protections.  He said that it would demonstrate the effectiveness of state insurance regulation at a time when all of financial services regulation was being studied.

In response to a question from Rep. Keiser about whether the new NAIC model provided adequate protections, Mr. Gallanis said that yes, it did, and that he believed regulators, industry, and other interested-parties were satisfied with the final product.

Sen. Seward asked if raising the coverage levels to match the NAIC model act would impact premium tax credits, offsets, and state budgets.  In response, Mr. Gallanis said that if state regulators and officials overseeing receivership do a good job, which he believed they do, then raising limits has almost no impact on state budgets.
Sen. Hall said that variable annuity contracts were investments but often provided insurance-like guarantees.  He asked if guaranty funds would cover these contracts.  Mr. Gallanis noted that, to the extent a variable annuity contract has a positive cash value, it would be covered by the guaranty laws.  He also said that most variable annuities now contain certain riders or contract features that provide guarantees and that these contracts would be covered as well.
In response to a question from Sen. Hall about if and when an agent can disclose to consumers the existence of a state guaranty fund, John Gerni with the American Council of Life Insurers (ACLI) said the information can be disclosed when a policy is delivered, but not when it is being marketed.
SEC LIFE SETTLEMENTS TASK FORCE

Susan Nash with the U.S. Securities and Exchange Commission (SEC) reported on a July 2010 SEC Task Force review of the life settlements industry.  She said the Task Force was established at the request of SEC Chairman Mary Schapiro and included staff from different regulatory departments within the agency.  She said the Task Force met with state insurance and securities regulators as well as with over 20 industry representatives.
Ms. Nash said that the Task Force had recommended the development of an SEC bulletin to promote  investor education and encouraged the SEC to ensure that standards of care and conduct requirements are being met by agents and brokers.  She said the Task Force also urged the SEC to keep a close eye on the development of a life settlements securitization market, in which life settlements are pooled together as investments.  
Ms. Nash said that, in addition to these proposed regulations, the Task Force recommended that federal securities regulators should: 
· consider changing federal securities law to include life settlements, which would subject intermediaries to SEC and FINRA oversight

· encourage a more significant and consistent regulation of life expectancy across the states

Ms. Nash said the Task Force heard repeatedly about problems with life expectancy estimates.  She said that incorrect estimates, whether intentional or not, would negatively effect a life insurance transaction—including the amount paid to the policy owner, the expected timing of payments to the investor, and the value of any securitization.  
Ms. Nash said that amending the federal definition of security to include life settlements would provide clarity and consistent treatment in both federal and state securities laws. She said that the Task Force believed an original policy owner’s sale of the life insurance contract was not a security and should be excluded from the definition.  She said that that investors and policy owners alike, however, would benefit from having all intermediaries—such as producers, brokers, and providers—regulated under federal securities laws.  She said there would be three impacts of this change, including:

· intermediaries would fall under SEC and FINRA authority and would be subject to suitability standards, among other things
· all offers and sales of life settlements would need to be registered with the SEC

· any pool of life settlements that issues interests would be considered an investment company under federal securities law and subject to rules on transactions with affiliates, governance, and leverage, among other things

In response to a question from Sen. Seward about how SEC oversight would mesh with existing state law, Ms. Nash said that she believed state and federal regulation could coexist well.  She commented that this approach would best protect consumers and investors, much like the variable annuities system does.

ADJOURNMENT

There being no other business, the Committee adjourned at 2:15 p.m.
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