NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

FINANCIAL SERVICES & INVESTMENT PRODUCTS COMMITTEE
SANTA FE, NEW MEXICO
NOVEMBER 17, 2011
DRAFT MINUTES

The National Conference of Insurance Legislators (NCOIL) Financial Services & Investment Products Committee met at the Eldorado Hotel & Spa in Santa Fe, New Mexico, on Thursday, November 17, 2011, at 9:45 a.m.

Assem. Joseph Morelle of New York, chair of the Committee, presided.

Other members of the Committee present were:


Rep. Greg Wren, AL


Rep. Don Flanders, NH


Sen. Jason Rapert, AR


Sen. Carroll Leavell, NM

Sen. Vi Simpson, IN


Sen. James Seward, NY

Sen. Ruth Teichman, KS

Sen. David Thomas, SC

Rep. Robert Damron, KY

Rep. Charles Curtiss, TN

Rep. Tommy Thompson, KY

Del. Harvey Morgan, VA

Rep. George Keiser, ND

Rep. William Botzow, VT

Sen. David O’Connell, ND

Sen. Mike Hall, WV

Other legislators present were: 

Rep. Kurt Olson, AK


Rep. Andrea LaFontaine, MI
Rep. Barry Hyde, AR


Sen. John Horhn, MS
Sen. Nancy Barto, AZ


Sen. Ralph Hise, NC
Rep. Nancy McLain, AZ

Rep. Thomas Taylor, NM
Rep. Ken Ito, HI


Sen. Neil Breslin, NY

Sen. John Goedde, ID


Assem. Nancy Calhoun, NY
Sen. William Haine, IL


Rep. Glen Mulready, OK
Rep. Ron Crimm, KY


Rep. Herb Font-Russell, VT
Rep. Steven Riggs, KY


Rep. Warren Kitzmiller, VT
Rep. Susan Westrom, KY

Sen. Maralyn Chase, WA

Sen. Dan Morrish, LA

Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, Nolan Associates, NCOIL Deputy Executive Director


Mike Humphreys, Nolan Associates, NCOIL Director of State-Federal Relations


Jordan Estey, Nolan Associates, NCOIL Director of Legislative Affairs & Education

MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 16, 2011, meeting in Newport, Rhode Island.

FEDERAL PENSION REFORM LEGISLATION 
Sen. Leavell said that a proposed Resolution Opposing the Public Employee Pension Transparency Act (PEPTA) called on Congress to let state and local officials manage their unique pension systems.  The states, he said, were addressing their pension difficulties and did not need the federal government to intervene.  

Leigh Snell of the National Council on Teacher Retirement (NCTR) said PEPTA did not just seek to promote transparency—it created a new overlay of federal disclosure requirements for state and local governments.  He said that while such disclosures were described as voluntarily, governments would lose their federal tax-exempt bond status if they did not comply.  He said that PEPTA would require pension plans to restate liabilities based on a market value formula that assumed the plans were invested solely in risk-free Treasury bonds.  He commented that using such assumptions today, with a Treasury bond rate of between three and four percent, would dramatically increase liability numbers.  He said that pension plans had very diversified, and often higher-performing, portfolios. 

Mr. Snell said that U.S. House Committees convened five hearings on public pension financing in 2011.  He said that PEPTA was recognized at each hearing as a proposed federal response to current funding concerns.  He said that virtually all national organizations representing public employers and employees strongly opposed PEPTA.

Responding to a question from Sen. Haine regarding the genesis of PEPTA, Mr. Snell said that he thought an underlying motivation had been some advocates’ interest in moving away from defined-benefit plans toward defined-contribution.  He said that supporters of this change saw an opportunity in making the funding levels of defined-benefit pensions look worse than they are.

Sen. Thomas and Mr. Snell discussed PEPTA transparency and plan calculation requirements.  Sen. Thomas asserted, among other things, that PEPTA disclosures could benefit Congressional members looking to prevent the next financial crisis, as well as state lawmakers interested in better understanding their state and local pension plans.  Mr. Snell replied that, among other things, PEPTA disclosure requirements did not reflect how pension systems actually invest their funds and so would not accurately reflect a system’s financial condition. 
Craig Hanna of the American Academy of Actuaries said the Academy viewed the market value of liabilities as an important measure that gives more information to stakeholders, and he noted that some plans already disclosed such information.  He said that the Government Accounting Standards Board (GASB) had been working to address valuation and disclosure issues and that the Academy had provided information to GASB to help define valuation information.  He also said that the Academy had been exploring ways to develop model legislation, or model guidance, on pension plan governance to help policymakers sift through pension data. 
Following comments by Sen. Rapert and Assem. Calhoun regarding their opposition to PEPTA, Sen. Leavell moved to adopt the resolution, and his motion was seconded.  In subsequent discussion:

· Rep. Keiser expressed opposition to PEPTA and advised that state lawmakers should develop an alternative that provided similar transparency. 
· Rep. Keiser explained differences between public and private pension plans, noting that public entities had statutory authority to make plan changes and also had taxing authority. 

· Rep. Curtiss said that he opposed the federal government preempting state authority and dictating pension plan procedures but said he did not object to the federal government setting certain guidelines.  Mr. Snell replied that GASB sets minimum disclosure rules that public plans follow. 
· Assem. Morelle clarified that the resolution addressed state versus federal public pension authority—not whether legislators were comfortable with current funding levels.
· Rep. Botzow expressed concern that PEPTA could add more volatility to pension systems.

The Committee then voted 15 to 1 to adopt the Resolution Opposing the Public Employee Pension Transparency Act (PEPTA). Sen. Thomas voted against its adoption.  
DODD-FRANK ACT IMPACTS

Mr. Humphreys said NCOIL had contacted interested parties to find out how the Dodd-Frank Act (DFA) affected their members and had asked the parties to report on those on-the-ground impacts.  He said that past NCOIL roundtables had focused on responsibilities and authorities of new entities created by Dodd-Frank. 
Bill Anderson of the National Association of Insurance and Financial Advisors (NAIFA) said that Dodd-Frank required the Securities and Exchange Commission (SEC) to study standards governing broker-dealers and investment advisors, and it gave the agency discretion to write a rule imposing a harmonized fiduciary standard.  He said that the SEC had completed its study and indicated that it would implement a harmonized standard. He reported that NAIFA had argued that existing suitability standards for broker-dealers were more robust and more reliably enforced than fiduciary standards and said that NAIFA objected to a harmonized standard.  He said that NAIFA remained concerned that a fiduciary standard similar to that applied to investment advisors could increase broker-dealer expenses and cause many NAIFA members to get out of the business or to focus solely on insurance sales.  Such an impact, he suggested, would negatively affect consumer access to products and services.    
Responding to a question from Sen. Thomas, Mr. Anderson affirmed that NAIFA opposed SEC efforts as well as a U.S. Department of Labor proposal to redefine fiduciary requirements under the Employee Retirement Income Security Act (ERISA).    
Kevin McKechnie of the American Bankers Insurance Association (ABIA) said that a Volcker rule regulating financial institutions’ investments and a Durbin amendment limiting debit card fees, among other things, were Dodd-Frank provisions that could negatively impact banks.  He said that while the Gramm-Leach-Bliley Act removed some competitive barriers between banks and insurance companies, the Volcker rule allowed insurers to invest accumulated capital in a variety of instruments and prevented banks from doing the same.  He said the Volcker rule could cause a small business liquidity problem because banks that had been able to create Small Business Investment Companies (SBICs) to finance certain projects would have to determine whether such transactions were permitted activities under the Volcker rule.  He said that, as a consequence, insurers could offer loans but would not be subject to the same restrictions. 
Mr. McKechnie said the Durbin amendment represented a significant decline in compensation for financial institutions.  He said that the evolution from paper to electronic transactions—because such transactions were safer and cheaper—may be headed in the other direction because of the electronic debit card fee limits imposed on banks by the Federal Reserve Board. 
John Gerni of the American Council of Life Insurers (ACLI) reported that the ACLI was tracking the fiduciary duty issue and had been closely monitoring derivatives rules.  He said that life insurers used derivatives to hedge risk related to interest rates.  He said that ACLI had concerns regarding whether insurer swap activities had to be traded through clearinghouses and exchanges, and he reported that ACLI had submitted comments to federal agencies urging regulators to exclude insurers from the definition of “major swap participant” for such purposes.  He also said the ACLI continued to track state activity related to credit for reinsurance, Federal Insurance Office developments, and Financial Stability Oversight Council determinations on systemic risk.
Sen. Rapert said that federal fiduciary standards would hurt those consumers that the standards were intended to protect because banks and insurance companies had indicated that they would cease certain financial operations.  He suggested that NCOIL consider resolutions opposing federal overreach—including related to fiduciary requirements—and calling for the repeal of Dodd-Frank.  

Rep. Keiser asked how impacts of Dodd-Frank could be measured. Mr. McKechnie answered that a Nebraska Bankers Association survey of members found that for every employee involved in making loans or servicing accounts, members dedicated 1.8 employees to compliance.  He also said the Durbin amendment’s impact could be demonstrated by monitoring whether owning a checking account becomes more or less expensive.  Mr. Anderson highlighted results of a survey that showed that 51 percent of NAIFA members thought that a universal fiduciary standard would increase business costs.  He said that 18 percent of members had dropped their broker-dealer licenses and nine percent had dropped investment advisor licenses because of existing compliance burdens.  

IDENTITY THEFT PROTECTION

Mr. Humphreys reported that an NCOIL Identity Theft Protection Model Act was up for Committee review as per NCOIL bylaws.  He said the model was unanimously adopted in 2003 and readopted in 2006.  He said the NCOIL model declared that it is a felony to misuse personal financial information to defraud another person and/or to misuse such information to commit a violation of federal, state, or local law.  He described technical amendments that clarified the model act’s enforcement provisions, among other things. 
Howard Goldblatt of the Coalition Against Insurance Fraud cited automobile crash rings and healthcare fraud as examples of identity theft used to commit insurance fraud.  He stated that strong identity theft laws would help in the anti-fraud fight.  
Upon a motion made and seconded, the Committee unanimously readopted the model act, as amended.  

2012 COMMITTEE CHARGES

Assem. Morelle cited proposed 2012 Committee charges as follows:

· examine Dodd-Frank Act implementation

· investigate debt protection products/credit insurance in light of 2011 GAO report

· report on emerging insurance regulatory impacts of social media

· explore unemployment insurance program developments

· investigate the impact of the financial crisis on the bond insurance market

· monitor state and federal pension reform initiatives

The Committee unanimously adopted the 2012 charges following a motion and a second.  
ADJOURNMENT
There being no further business, the meeting adjourned at 11:15 a.m. 
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