NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

WORKERS’ COMPENSATION INSURANCE COMMITTEE
ISLE OF PALMS, SOUTH CAROLINA
MARCH 5, 2010
MINUTES

The National Conference of Insurance Legislators (NCOIL) Workers’ Compensation Insurance Committee met at the Wild Dunes Resort in Isle of Palms, South Carolina, on Friday, March 5, 2010, at 11:00 a.m.
Rep. William Sandifer, III, of South Carolina, chair of the Committee, presided.

Other members of the Committee present were:


Rep. Kurt Olson, AK 


Sen. Jerry Klein, ND

Rep. Barry Hyde, AR


Assem. Nancy Calhoun, NY


Sen. Ralph Hudgens, GA 

Sen. Jake Corman, PA
Sen. Ruth Teichman, KS 

Rep. Charles Curtiss, TN
Rep. Steven Riggs, KY


Sen. Ann Cummings, VT
Rep. Susan Westrom, KY

Rep. Bill Botzow, VT
Rep. George Keiser, ND

Rep. Gini Milkey, VT



Other legislators present were:


Rep. Carl Anderson, SC

Sen. Ronnie Cromer, SC

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Committee voted unanimously to approve the minutes of its November 19, 2009, meeting in New Orleans, Louisiana.
TRUCKING AND MESSENGER COURIER INDUSTRIES WORKERS’ COMP MODEL

Mr. Estey recapped 2009 Committee activity regarding employee misclassification in the construction industry and said that the legislators had approved a 2010 Committee charge to look at similar issues in the trucking and messenger courier industries.  He then reviewed a proposed NCOIL Trucking and Messenger Courier Industries Workers’ Compensation Model Act, which was sponsored for discussion by Rep. Keiser and based on a 2009 Minnesota law.  He said the draft would supplement a state’s workers’ compensation law by establishing a seven-point multi-factor test to determine when a truck driver or messenger courier is an independent contractor and not an employee for workers’ compensation purposes.
Mr. Estey said that the model would apply only to the trucking and messenger courier industries and would require individuals to satisfy all seven test criteria to qualify as an independent contractor.  Rep. Keiser said that the NCOIL model was similar to a North Dakota multi-factor test and that his state, like most, had problems with workers’ compensation coverage of truck drivers.  He said that, among other problems, injured truck drivers are happy to be classified as independent contractors until they’re injured, at which point they seek employee benefits.  He said the proposed NCOIL model would provide a “bright-line” and that everyone would be an employee, and subject to premium costs, unless they could prove they are an independent contractor.

Gregory Feary, on behalf of the American Trucking Associations, Inc. (ATA), said ATA supports the multi-factor approach.  He listed twenty-four states that had passed laws deeming owner-operators as independent contractors.  In response to a question from Sen. Hudgens about the number of states with exemptions for owner-operators, Mr. Feary said that seven states used similar multi-factor tests while the other 17 gave blanket exemptions to trucking industry owner-operators working under a lease to motor carriers.

Mr. Feary said that 600,000 of an estimated 3.5 million truck drivers nationwide in 2006 were owner-operators and that truck-drivers delivered two-thirds of the country’s packages.  He said that there was a driver-shortage, however, and said ATA opposed any law that makes it harder for independent contractors to enter the industry.  He said the NCOIL model was a reasonable approach that would provide clarity and uniformity across the states.  
Deirdre Manna of the Property-Casualty Insurers Association of America (PCI) said that this was a complex problem involved many cross-state workers’ compensation issues.  She said that, for example, someone can be an independent contractor in one state and an employee in another, depending on a state’s law.  She urged the Committee to spend more time developing the model before a final vote is taken.  Ray Farmer of the American Insurance Association (AIA) agreed with Ms. Manna and said that more time was needed.  
Mona Carter of the National Council on Compensation Insurance (NCCI) said that employee misclassification remained a heated state and federal legislative issue again in 2010.  She noted trucking-specific problems that were occurring, including reports of drivers being stopped at weigh stations to provide proof of workers’ compensation coverage.  She echoed the earlier comments of Ms. Manna and said that interstate travel and jurisdictional issues make these industries difficult to regulate.
In response to a question from Assem. Calhoun about where an injured interstate truck driver can file a workers’ compensation claim, Ms. Carter said workers often do so in the state with the greatest benefits.  Mr. Feary said that an injured worker generally can file a claim in the state where an injury occurs, where the worker enters into a contract for hire, or where the work is principally located. 
Rep. Keiser said that any worker can file a claim in the state they’re injured in while conducting business.  He said that Assem. Calhoun raised a good question, but that this was a separate issue of all states coverage clauses in workers’ compensation policies.
Rick Chase with the Messenger Courier Association of America (MCAA) said that state classifications of independent contractors varied broadly and burdened not only the trucking and messenger courier industries, but all business owners that rely on the industry to ship and deliver their packages.  He said a simplified and uniform method of treating independent contractors in these industries would serve everyone well and that, going forward, MCAA generally supported the model bill.
Victoria King of the United Parcel Service (UPS) said that the draft model would make it easier to become an independent contractor and could lead to greater abuse and misclassification.  She said that requiring contracts that establish independent contractor status can allow employers to force prospective employees to sign as a hiring prerequisite.  She said these workers would be denied employee benefits while having none of the freedoms of being an independent contractor.  In response to a question from Assem. Calhoun, Ms. King said all of the NCOIL criteria could in some way be manipulated by a deceitful employer.
Ms. King said that certain businesses gained a competitive advantage by misclassifying employees as independent contractors in their business models.  She said UPS, for example, employed their own drivers and provided them with full benefits.  She said that other firms use independent drivers to deliver products—even though they control several aspects of the drivers’ work and treat them like employees—and save up to 30 and 40 percent on their employment costs by not having to pay for workers’ compensation and payroll taxes, among other things.   

Ms. King urged the Committee to follow the same route taken in NCOIL Construction Industry Workers’ Compensation Act which focuses, instead, on stronger coverage requirements and enforcement to address the problems.  
After further legislator discussion, the Committee voted to gather interested party written comments for discussion during an interim conference call prior to the 2010 Boston Summer Meeting.

STATE PROOF OF COVERAGE LAWS AND CONFIDENTIALITY

Wes Bissett with the Independent Insurance Agents & Brokers of America (IIABA) said that state workers’ compensation laws require insurers to submit detailed information about employers’ proof-of-coverage, including their names, locations, unemployment insurance information, rating classification, employee information, and policy expiration dates, among other things.  He said that some third parties, however, were exploiting these rules by using state freedom-of-information laws—which make government-held data accessible to the public—to obtain the records and sell them as business leads to prospective clients.  
Mr. Bissett said that independent agents produced this information as their “book of business,” and they believe it is proprietary.  He said that, in his opinion, policymakers didn’t intend for workers’ compensation and freedom-of-information laws to create such a loophole that gives a business advantage to one entity over another.  In closing, he said that agents thought that middle ground could be reached and would support release of the non-proprietary information.
Ms. Carter said that the NCCI stores and organizes proof-of-coverage information and other data for many states.  She said they had been sued several times to release the information, but that states were inconsistent in their interpretation of their freedom-of-information laws.  She said that some felt obligated to release all data while others felt the some of the information was proprietary and should be protected.  
Upon a motion made and seconded, the Committee voted to consider the issue in greater detail at a future meeting. 
DATA COLLECTION AND ANALYSIS

Mark Skinner of the Workers’ Compensation Research Institute (WCRI) summed up past Committee discussions on data and recordkeeping in workers’ compensation.  He described the importance of states keeping systems in place to measure different aspects of their system, such as employer costs and average worker benefits.  He said that keeping these benchmarks in place, especially during the economic downturn, helps states to prevent future workers’ compensation crises before they happen.
Mr. Skinner asked the Committee if it would consider a letter on behalf of NCOIL to important state insurance, labor, and workers’ compensation legislators, regulators, and administrators supporting the continued use of data collection and analysis programs.  Upon a motion made and seconded, the Committee directed Mr. Skinner to work with NCOIL staff to produce a letter for consideration at the July Boston Summer Meeting.

ADJOURNMENT

There being no other business, the Workers’ Compensation Insurance Committee adjourned at 12:00 p.m.
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