NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE
ISLE OF PALMS, SOUTH CAROLINA
MARCH 6, 2010
MINUTES

The National Conference of Insurance Legislators (NCOIL) Life Insurance & Financial Planning Committee met at the Wild Dunes Resort in Isle of Palms, South Carolina, on Saturday, March 6, 2010, at 10:00 a.m.
Sen. Ralph Hudgens of Georgia, chair of the Committee, presided.

Other members of the Committee present were:


Sen. Ruth Teichman, KS

Sen. Jake Corman, PA

Rep. Ronald Crimm, KY

Rep. Charles Curtiss, TN


Rep. Robert Damron, KY

Rep. Larry Taylor, TX


Rep. George Keiser, ND

Rep. Hubert Vo, TX




Assem. Nancy Calhoun, NY

Del. Harvey Morgan, VA


Sen. James Seward, NY

Rep. Gini Milkey, VT


Sen. Keith Faber, OH


Sen. Mike Hall, WV

Other legislators present were:


Sen. Jerry Klein, ND

Sen. Neil Breslin, NY


Rep. Brian Kennedy, RI


Sen. Thomas Alexander, SC


Rep. Charles Sargent, TN


Rep. Bill Botzow, VT


Sen. Ann Cummings, VT

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Committee voted unanimously to approve the minutes of its November 19 and 20, 2009, meetings in New Orleans, Louisiana.
FINRA LIFE SETTLEMENTS ACTIVITY
Larry Kosciulek of the Financial Industry Regulatory Authority (FINRA) updated legislators on federal regulation of variable life settlements.  He said that FINRA has jurisdiction over the marketing and sale of variable life settlements, as security products, and detailed FINRA 2006 and 2009 regulations on provider registration, advertising rules, and suitability requirements.  He also discussed the emerging issue of life settlements securitization, where a “pool” of policies are purchased, packaged together as one investment vehicle, and sold to investors.
STRANGER-INITIATED ANNUITIES

Rep. Kennedy reported on a Rhode Island grand jury case regarding stranger-initiated annuities and terminally ill patients.  He said the case attracted local and national media attention, including a news video report, which he played for the Committee.  The video reported details of the case, in which a local businessman allegedly paid terminally ill patients an up-front fee to purchase a variable annuity in their name, while naming a stranger as the beneficiary of the death benefit.  The video portrayed how the defendant used variable annuity death benefits to generate profits and explored the legal issues of the case including, among other things, related insurable interest laws. 
Sen. Hall explained the difference between immediate and deferred variable annuities to the Committee.  He said that variable annuities were investment contracts, like mutual funds, where an insurance company invests the account in stock and bond funds.  He said the contracts had certain guarantees, however, like insurance—such as guaranteed living or  death benefits—which were at the heart of the Rhode Island case.  
Sen. Hall said the death benefits allowed the defendant and/or investors to bet on stocks without losing any money.  He said that, at minimum, a third-party investor was guaranteed, because of the death benefit, his/her initial investment upon the annuitant’s death.
Sen. Hall said that insurers, not the terminally ill, were impacted the most by these contracts.  He said the insurers didn’t bother to inspect the health of the terminally ill annuitant and were exposed to significant losses.  He said that, in his opinion, the insurers should have known that the annuitants were sick and the contracts were not suitable. 
In response to a question from Rep. Damron about annuity penalties, Sen. Hall said consumers usually are charged a surrender fee that is a percentage of the total annuity amount.  He also said that it would be rare for a terminally ill person to live long enough to exhaust an annuity and that, if not for the investors, these annuitants wouldn’t have taken out these contracts in the first place.
Oklahoma Insurance Commissioner Kim Holland said the National Association of Insurance Commissioners (NAIC) would hold a special hearing in May to discuss the issue of stranger-initiated annuities with all stakeholders.  She encouraged NCOIL to work with the NAIC on possible solutions.   John Gerni with the American Council of Life Insurers (ACLI) echoed her comments and urged the Committee to work with the NAIC.
Michael Freedman of The Coventry Group said that this was a primary market issue involving the annuity sale, not a secondary market issue involving life settlement companies.  He urged NCOIL to look at model legislation similar to the NCOIL Life Settlement Model Act that would create needed consumer protections, make illegal pre-arranged annuity sales, and provide a backstop through company anti-fraud plans. 
Upon a motion made and seconded, the Committee decided to further discuss the issue at the July Boston Summer Meeting.

LIFE SETTLEMENT OPTION DISCLOSURES

Sen. Hudgens opened the discussion by referencing a letter he had sent to Rep. Damron concerning state life settlements issues.  He said that, among other issues, insurers were allegedly placing “gag orders” on their agents from disclosing to consumers life settlements as an alternative to surrendering or allowing a policy to lapse.  He expressed concern with this and noted that some states were looking at ways to prevent this from happening.
Mr. Gerni said that this was a distribution issue for insurers and life settlement providers alike.  He said that most life insurance agents often independently contract with insurance companies to sell their products.  He said the companies don’t approve of their contracted agents marketing life settlements because it is a conflict of interest.  He said that companies wanted to maintain their business and that life settlement providers are free to market their own products.  He said the information for consumers was readily available.
Mr. Freedman disagreed with Mr. Gerni and said that some companies were interfering with consumers’ ability to access and find out about life settlements.  He said that at least one company, for example, had required agents to sign a form stating that none of its products would be sold on the secondary market.  He said that if a consumer asks what options are available, the agent should not be asked to mislead them. 
Mr. Freedman said that these disclosures would not be a marketing tool for life settlements.  He said that some states, including Washington and Maine, were considering bills to require regulator-approved disclosure notices upon policy surrender or lapse.  He said the notices would simply say life settlements are an available alternative.
In response to a question from Sen. Hudgens about the agent’s role as a representative, Mr. Gerni said agents were responsible to both the consumer and the company.  He said that insurers, for example, pay agents compensation to market and distribute their products and have a financial stake in their training and suitability of sales.  He reiterated his earlier point that the agents, especially captive ones that work exclusively for one company, shouldn’t be marketing life settlements.

Sen. Seward said that the NCOIL Life Settlements Subcommittee rejected this issue in 2007 while amending the Life Settlements Model Act.  He also said that existing state law should prohibit agents from giving consumers false information.

Rep. Crimm said that some captive agents in his state were told that their contracts with insurers would be terminated if they participated in a life settlement.  He said that he had introduced a bill in to deal with the issue but that Kentucky regulators were concerned about getting between the carriers and their agents.

Sen. Hudgens said that the Committee should continue this discussion at future meetings.  Upon a motion made and seconded, the Committee decided to take it up at the July Summer Meeting. 
IIPRC ANNUITY STANDARDS
After unanimously waiving the NCOIL 30-Day Rule for document consideration, the Committee allowed Rep. Damron to introduce a proposed NCOIL Resolution Protecting Consumers’ Rights in Annuity Contracts.  He said the resolution would, among other things, oppose new Interstate Insurance Product Regulation Commission (IIPRC) restrictions on the sale, transfer, or assignment of certain guaranteed living and minimum death benefits for individual deferred variable and non-variable annuities and urge NCOIL IIPRC member states to opt-out of these new requirements.

Rep. Damron said he opposed the IIPRC standards because they would violate consumer property rights.  He said these guaranteed living and minimum death benefits were complex products that many consumers don’t understand and should be able to assign if they’re unsuitable or when life circumstances change.
Rep. Damron said that the standards would automatically become law in the 36-member IIPRC states and he was concerned that most state legislators were unaware of this.  He said the standards were approved in lightly attended meetings, with little public input, and against the objections of consumers and himself, as chair of the IIPRC Legislative Committee.
Rep. Keiser agreed with Rep. Damron’s concerns, but opposed the resolution in favor of taking a stronger NCOIL position through possible model legislation.  Rep. Damron responded that states could take legislative action to opt out of the standards, which he planned to do in Kentucky.
IIPRC Chair and Ohio Director of Insurance Mary Jo Hudson said the product standards would still allow for the underlying annuity to be sold and that insurance companies could allow the benefits to be assigned to institutional investors.  She said that the standards were not hastily developed and highlighted several public meetings, conference calls, and numerous public comments received to support her argument. 
Director Hudson said the final product standards were a balanced compromise.  She said the IIPRC product standards would, as part of the compromise, require insurers to clearly disclose to consumers when purchasing the benefits that they can not be sold to certain entities.
In response to a question from Assem. Calhoun about cost impacts, Director Hudson said that analyses by actuaries and regulators showed a price increase when benefits can be freely assigned to institutional investors.  She said these investors would make riskier investments than consumers and draw upon the benefits earlier. 
Because of time constraints, the Committee unanimously voted to defer further consideration of the resolution until the 2010 Summer Meeting.  
ADJOURNMENT

There being no other business, the Life Insurance & Financial Planning Issues Committee adjourned at 11:00 a.m.
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