NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

International Insurance Issues Committee

AUSTIN, TEXAS
NOVEMBER 18, 2010
MINUTES

The National Conference of Insurance Legislators (NCOIL) International Insurance Issues Committee met at the Hilton Austin Downtown in Austin, Texas, on Thursday, November 18, 2010, at 3:15 p.m.

Rep. Susan Westrom of Kentucky, chair of the Committee, presided.

Other legislators present were:

Rep. Greg Wren, AL


Rep. Frank Wald, ND


Rep. Barry Hyde, AR


Rep. Don Flanders, NH

Sen. Frank Aguon Jr., GU

Sen. Keith Faber, OH

Rep. Robert Herkes, HI


Rep. Charles Curtiss, TN

Sen. Travis Holdman, IN

Del. Harvey Morgan, VA

Sen. Vi Simpson, IN


Sen. Ann Cummings, VT
Sen. Ruth Teichman, KS

Rep. Kathleen Keenan, VT
Rep. Robert Damron, KY

Rep. Gini Milkey, VT
Rep. Jeff Greer, KY


Sen. Mike Hall, WV
Rep. Tommy Thompson, KY

Del. Harry Keith White, WV
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 8, 2010, joint meeting with the Financial Services & Investment Products Committee in Boston, MA.

U.S. TRADE POLICY INFRINGEMENT ON STATE PREFERRED DRUG LISTS
Sean Flynn of American University, representing The Forum on Democracy and Trade, addressed international property (IP) rights, saying that since 1994 international rules had left countries free to regulate drug prices and the prices of other IP-protected goods.  He said, however, that the pharmaceutical industry had started a campaign to promote new international standards that would restrict the ability of countries and states to regulate prices on patented drugs.  

Mr. Flynn then described pharmaceutical pricing programs and recent/pending free-trade agreements (FTAs).  Among other things, he said that:

· a five-year-old Australian FTA focused only on procedural items regarding drug programs  

· a pending Korean FTA would allow drug companies to appeal formulary decisions and would influence pricing of patented drugs on government drug lists, though it would carve out state Medicaid programs

· sixteen (16) submissions from state officials had asked the United States Trade Representative (USTR) to omit a pharmaceutical chapter in a Trans-Pacific Partnership Agreement (TPP) being negotiated        
Mr. Flynn said that the pricing programs and policies used outside the U.S. are the same policies used by Medicaid and other state programs.  He cautioned that states can expect foreign countries that must restrict their drug pricing programs to demand reciprocal treatment from U.S. programs, such as Medicaid.  
Clem Cypra of the Pharmaceutical Research and Manufacturers of America (PhRMA) stated that FTAs are designed to lower barriers to U.S. exports and to improve relationships with neighbors.  He said that pharmaceutical trade had become one of the largest U.S. exports and estimated that U.S.-based drug companies exported more than $140 to $200 billion in pharmaceuticals each year.  He said that pharmaceuticals became a concern approximately ten (10) years ago, when drug companies noticed that foreign governments were taking patents and licensing them to local firms.  He commented that pharmaceuticals deserved IP protections.  

Mr. Cypra also said that, given the carveouts for state programs, PhRMA did not believe that FTAs had any effect on state sovereignty, state pricing of pharmaceuticals, Medicaid programs, and/or preferred drug lists (PDLs).    
Rep. Keenan said that FTA restrictions on pharmaceutical reimbursement programs could limit effective U.S. programs, damage reimportation policies, and threaten state best practices.  She said that her proposed Resolution Opposing Commitments on Pharmaceutical Reimbursement and Insurance Regulation in Free Trade Agreements would let the USTR know of states concerns with respect to pending agreements. 
Sen. Cummings asked for examples of instances where a country had stolen a U.S. patent and provided it to a local company.  Mr. Cypra cited a Brazilian example where the country had expropriated a human immunodeficiency virus (HIV) medicine.  Responding to a second question about consumer access to medication, Mr. Cypra said that Brazil had a socialized medical system and that the drug would be provided to a vast majority of citizens free of charge.       

Mr. Flynn commented, among other things, that the proposed resolution addressed pharmaceutical reimbursements and had nothing to do with licensing.    

Ms. Thorson asked what a U.S. trading partner—one subject to drug pricing restrictions—could do to challenge the pricing practices of a U.S. state, which has no such limits.  Mr. Flynn said, in part, that FTAs approved by Congress were federal law that would supercede state statutes.  He added that state laws inconsistent with FTA provisions could be preempted.     

During additional discussion:
· Del. Morgan said that American pharmaceutical companies sold brand-name drugs in other countries for significantly lower prices than in the U.S. and that the U.S. marketplace was weighted against consumers.
· Mr. Cypra said FTAs would not impact the ways in which drug companies cooperate in the U.S. and/or work with state Medicaid programs.
· Mr. Cypra said that pharmaceutical companies could not innovate if there was no market in which to sell their products. 

· Mr. Flynn said that the USTR was considering whether to include a pharmaceutical provision in the under-negotiation TPP. 

Following discussion, the Committee voted unanimously to defer consideration of the proposed Resolution Opposing Commitments on Pharmaceutical Reimbursement and Insurance Regulation in Free Trade Agreements to allow for further discussion at the 2011 NCOIL Spring Meeting.

2011 COMMITTEE CHARGES

Ms. Thorson said the proposed 2011 Committee charges were as follows:

· develop and enhance communications with foreign legislators and regulators
· engage in discussions over emerging international accounting standards/state impacts

· examine and report on global Solvency II developments

· monitor state and federal efforts related to reinsurance tax treatment

· continue review of U.S. trade agreement insurance impacts

Upon a motion made and seconded, the Committee unanimously adopted the proposed charges.  
ADJOURNMENT
There being no further business, the meeting adjourned at 4:40 p.m. 
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