NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

WORKERS’ COMPENSATION INSURANCE COMMITTEE
NEW ORLEANS, LOUISIANA
NOVEMBER 19, 2009
MINUTES

The National Conference of Insurance Legislators (NCOIL) Workers’ Compensation Insurance Committee met at the Royal Sonesta Hotel in New Orleans, Louisiana, on Thursday, November 19, 2009, at 2:45 p.m.
Rep. Susan Westrom of Kentucky, chair of the Committee, presided.

Other members of the Committee present were:


Rep. Kurt Olson, AK


Rep. Don Flanders, NH

Sen. Ralph Hudgens, GA

Sen. Carroll Leavell, NM


Sen. Vi Simpson, IN


Sen. Jake Corman, PA


Sen. Ruth Teichman, KS

Rep. Charles Curtiss, TN


Rep. Steve Riggs, KY


Del. Harvey Morgan, VA


Sen. Dean Kirby, MS


Sen. Ann Cummings, VT


Rep. George Keiser, ND

Rep. Warren Kitzmiller, VT


Rep. Frank Wald, ND


Rep. Gini Milkey, VT

Other legislators present were:


Rep. Barry Hyde, AR

Rep. Robert Damron, KY


Rep. Kirk Talbot, LA


Rep. Charles Priest, ME


Rep. Mike Colona, MO


Sen. Buck Clarke, MS


Rep. Ed Butler, NH

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 10, 2009, meeting in Philadelphia, Pennsylvania.
LOUISIANA WORKERS’ COMP SYSTEM

Chris Broadwater of the Louisiana Workforce Commission reported on his state’s workers’ compensation reform efforts, including medical and benefit delivery improvements through new treatment guidelines; new fraud detection and prevention programs; more efficient return-to-work programs; creation of an electronic benefits transfer program; and a new stakeholder task force to increase legislative efficiency.
Mr. Broadwater said long workers’ comp settlement delays and increased costs because of slow benefit delivery plagued the Louisiana workers’ comp system.  He said evidence-based medical guidelines with more consistent injury evaluations would help these problems and provide faster, quality care at lower costs to employers.
Mr. Broadwater said injured workers were less likely to reenter the Louisiana workplace after twenty-six weeks away from a job, according to studies.  He said that new return-to-work programs could maximize workforce reentry by tailoring programs to have an impact before workers reach this threshold.
Mr. Broadwater said Louisiana, like most states, had few resources and struggled to detect, prevent, and prosecute employer fraud.  He said the already under-resourced anti-fraud investigators depended mostly on anonymous tips, which lead to fruitless investigations.  To this end, he said Louisiana was implementing a computerized fraud-prevention program that would use taxation, unemployment, workers’ compensation, labor, corporation, and motor vehicle data to produce better results. 
Mr. Broadwater said Hurricanes Rita, Katrina, Gustav, and Ike had displaced many Louisiana workers, making benefit delivery—which previously had been done by hardcopy mail—difficult.  He said a system that could transfer benefits electronically would also improve efficiency.

DATA COLLECTION/ANALYSIS IN WORKERS’ COMP

Rick Victor of the Workers’ Compensation Research Institute (WCRI) explained how researchers used common data elements—such as average benefit delivery times; quality of medical care; worker and employer satisfaction; and employer costs—to measure the value and relative success of state workers’ compensation systems.  He said states had long been reactive, not proactive, on workers’ compensation reform and that state commitments to data analysis could reverse this trend.  He said that—despite a down economy that was forcing state legislatures to make unprecedented cuts of public spending—all states could benefit from vital workers’ compensation data programs.

Dr. Victor said WCRI believed that states with reliable data could also benchmark their workers’ comp system against others and ground legislative, regulatory, and stakeholder discussions in facts instead of anecdotal evidence.  He cited examples in Florida, Maryland, Texas, California, and Pennsylvania to highlight how data can be used to compare state systems for purposes of making reforms.  He said state systems would be able to eliminate unnecessary costs while improving medical care and worker return-to-work.  He said if states with available data notice a decline in value, they can undertake proactive reforms before a “crisis” hits. 
CONSTRUCTION INDUSTRY COVERAGE MODEL ACT

Rep. Westrom said that a Subcommittee on Employee Misclassification—during seven interim conference calls since the July Philadelphia Summer Meeting—had developed and approved a draft Construction Industry Workers’ Compensation Coverage Model Act, which was a construction-specific version of a broader bill introduced in July.  She said that changes had narrowed the original bill’s scope to target only problematic construction industry abuses.  She said the Subcommittee also felt that definitions in the broad-based bill would have conflicted with well-established state workers’ comp, unemployment, and disability.  
Rep. Westrom said the subcommittee, however, kept much of the bill’s original language targeting transparency, disclosure, and accountability in workers’ compensation through premium auditing procedures and increased penalties and enforcement authority for regulators. 
Model co-sponsor Rep. Curtiss said that construction had a high rate of employee misclassification and that, as a former contractor, he understood how commonplace fraud was.  He said that construction employers often labeled their employees as independent contractors to avoid workers’ comp and other costs.  Co-sponsor Sen. Hudgens agreed and said misclassification creates an uneven playing field that gives deceitful employers a competitive advantage.  He said that, perhaps more importantly, it leaves employees vulnerable and exposed to severe medical and financial losses when a work-related injury occurs.
Rep. Curtiss said the proposed model incorporates a 2009 Tennessee law that requires near-universal workers’ compensation coverage of employers and their employees, regardless of status as a sole proprietor or independent contractor, with certain exemptions.  He said language from West Virginia law also establishes clear upstream liability for contractors and subcontractors if an injured worker is uninsured.  He said this approach would close loopholes that allowed for widespread misclassification and fraud.  He said that, coupled with strong civil fines and stop-work enforcement orders on the back end, the proposed model legislation would help regulators to police the market and enforce workers’ comp laws.

Rep. Riggs echoed the earlier comments of Mr. Broadwater and said that most states don’t have the resources to finance fraud detection and prevention efforts.  He said states should use revenues gained from penalties to fund ongoing anti-fraud efforts.  Rep. Curtiss agreed and said the Committee had addressed the issue through a drafting note.
Bill Kenny of West Virginia said the National Association of Insurance Commissioners (NAIC) and the International Association of Industrial Accident Boards and Commissions (IAIABC) had submitted proposed model changes for legislative consideration.   Among several technical changes, he said that regulators recommended:
· deleting the drafting note under Section 3(A) dealing with cost impacts 

· using alternative language under Section 3(C) dealing with coverage
· clarifying parts of Section 4 dealing with upstream liability to include only construction

· deleting Section 5(D) relating to proof-of-coverage information

· ensuring that Section 7 penalties wouldn’t prevent uninsured employees from suing their employers under common exclusive remedy procedures
Rep. Keiser thanked Mr. Kenney for his comments, and said the Subcommittee had already addressed these concerns in detail.  He explained the Subcommittee decisions for each of Mr. Kenney’s points and said that any of the remaining minor changes could be worked out at the state level.  When responding to Mr. Kenney’s question about the administrative burden of reporting all misclassification or fraud to a state agency, Rep. Keiser said that information needs to flow upstream.  He said that, in his opinion, abuse had run rampant because regulators and stakeholders didn’t communicate well.   
Matthew Capece of the United Brotherhood of Carpenters and Joiners of America (UBCJA) said states and the federal government had become increasingly concerned with employer fraud, misclassification, and abuse.  He said the NCOIL model would be a first step to end deceitful practices and agreed with the comments of Rep. Curtiss and Sen. Hudgens that the honest employers were ultimately paying in lost jobs and increased costs.  He said the construction industry’s status quo for workers’ compensation coverage had to change.  He said many employers had learned how to “game the system” by finding legislative loopholes and/or “running free” because of few enforcement resources.  He said new penalty and enforcement language in the model would be a tremendous help to states.
Lynne Knauf of the Property Casualty Insurers’ Association of America (PCI) said that her organization supported the model’s intent and penalty provisions, but was concerned with physical onsite audit requirements of construction employers.  She said this would be burdensome and expensive for insurers.  

Rep. Riggs spoke of the need for increased auditing among the construction industry, but agreed that a yearly physical onsite audit may be burdensome.  He asked if PCI members would support initial physical company on-site audits if insurers have flexibility and discretion to conduct subsequent audits.  Ms. Knauf said PCI members wanted flexibility to conduct audits within their business model.  Rep. Curtiss said individual states would each address this, but also found it hard to believe insurers would allow insureds to defraud them of appropriate premiums.
Upon a motion made and seconded, the Committee voted unanimously to approve the model act.

2010 COMMITTEE CHARGES
Mr. Estey said the 2010 Committee charges were as follows:

· examine workers’ compensation coverage for the trucking industry 

· develop a position regarding the confidentiality of employer proof-of-coverage information

· explore the role of data collection and analysis in workers’ compensation 

Upon a motion made and seconded, the Committee unanimously adopted the 2010 charges.
ADJOURNMENT

There being no other business, the Workers’ Compensation Insurance Committee adjourned at 4:45 p.m.
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