NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

SPECIAL PROPERTY-CASUALTY INSURANCE COMMITTEE
MEETING ON AIRBAG FRAUD MODEL ACT
NEW ORLEANS, LOUISIANA
NOVEMBER 19, 2009
MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Royal Sonesta Hotel in New Orleans, LA, on Thursday, November 19, 2009, at 1:00 p.m.
Rep. Charles Curtiss of Tennessee, chair of the Committee, presided.

Other members of the Committee present were:

Rep. Greg Wren, AL


Assem. Nancy Calhoun, NY

Sen. Ralph Hudgens, GA

Sen. Keith Faber, OH


Sen. Vi Simpson, IN


Sen. Jake Corman, PA

Sen. Ruth Teichman, KS

Sen. David Bates, RI


Rep. Robert Damron, KY

Rep. Brian Kennedy, RI

Rep. Steven Riggs, KY


Sen. William Walaska, RI


Rep. Susan Westrom, KY

Rep. Craig Eiland, TX


Rep. Chuck Kleckley, LA

Rep. Hubert Vo, TX


Sen. Robert Dearing, MS

Del. Harvey Morgan, VA


Rep. George Keiser, ND

Rep. Warren Kitzmiller, VT


Rep. Frank Wald, ND


Rep. Gini Milkey, VT

Sen. Carroll Leavell, NM
Other legislators present were: 

Rep. Barry Hyde, AR


Rep. Charles Priest, ME

Rep. Kurt Olson, AK


Rep. Bruce Goforth, NC
Rep. John Mizzuno, HI


Sen. Ann Cummings, VT

Sen. Travis Holdman, IN






Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

OPENING COMMENTS
Rep. Curtiss overviewed procedural issues regarding the draft Model Act Regarding Auto Airbag Fraud.  Rep. Kennedy, sponsor of the model, said that recent Committee conference calls had produced a model that would promote airbag safety in a more comprehensive way throughout the country than existed at present.  Rep. Curtiss echoed his comments.
Ms. Thorson noted that the proposed airbag model law was the latest NCOIL effort to combat insurance fraud and offered background on development of the model act.  Among other things, she reported that following a lengthy special meeting at the July NCOIL Summer Meeting, legislators had determined to hold interim conference calls prior to the Annual Meeting.  The purpose of the calls, she said, was to develop a more refined draft for Annual Meeting review.  Ms. Thorson identified interested parties who had participated in Committee discussions.  
Ms. Thorson then outlined provisions in the draft model act, including deceptive trade practice violations, reporting requirements, penalties, standards for airbag recyclers, and law enforcement obligations, among other things.

INCLUSION OF SALVAGED AIRBAGS 
Rep. Curtiss expressed doubts regarding the safety of salvaged airbags but reported that the proposed model act did recognize their use.  Interested parties in favor of retaining the model’s references to salvaged airbags then addressed the Committee.        
SUPPORTING COMMENTS

Howard Goldblatt of the Coalition Against Insurance Fraud said that salvaged airbags were included in the model because they existed in the replacement airbag market and, therefore, were susceptible to fraud.  He asserted that the draft bill took no position on salvaged airbag suitability.  Mr. Goldblatt noted, in general, that states could use the proposed model act in its entirety or could use sections of the model to supplement already-existing state requirements.    
Eric Goldberg of the American Insurance Association (AIA) said the proposed model act included provisions that would promote public safety and urged the Committee to adopt the draft model as presented, with inclusion of salvaged airbags.

Michael Wilson of the Automotive Recyclers Association (ARA) said that salvaged, or “recycled,” airbags were safe, lower-cost alternatives to new original equipment manufacturer (OEM) airbags.  He reported that recycled airbags were OEMs that had not deployed and said that various studies had proven the safety of recycled bags.  He said, among other things, that recycled airbags were particularly important in light of the nation’s economic and auto industry challenges.      
Eileen Sottile of LKQ Corporation echoed Mr. Wilson’s comments regarding salvaged airbag safety and the need for increased competition.  She endorsed the draft model as presented and cautioned that excluding salvaged airbags would create a loophole.  She said that “salvaged” was an old term and that “recycled” was the language currently used by her industry. 
COMMITTEE DISCUSSION

Rep. Kennedy inquired as to recycled airbags and other parts that had become available as a result of the federal government’s Cash for Clunkers program.  Mr. Wilson said, among other things, that 75 percent of destroyed “clunkers” were recyclable.  
Sen. Hudgens inquired as to flood-damaged airbags.  Mr. Wilson and Ms. Sottile said that water-damaged airbags were not recycled.

Assem. Calhoun said the model law would be key to curbing airbag fraud, and she particularly noted the draft model’s reporting requirements.    

In response to a question from Rep. Keiser, Mr. Wilson overviewed the process for recycling an airbag.  He addressed handling, inspection, and shipping, among other things.

Sen. Teichman asked if the proposed model’s recycling standards would exceed current practices and, if so, whether costs would increase as a result.  Mr. Wilson responded that the draft model would apply stricter standards but that additional costs would be minimal.     

Rep. Milkey expressed concern regarding potential use of salvaged airbags that had been exposed to water or excessive heat.  Mr. Wilson said that recyclers were experienced in detecting flood-damaged airbags and that vehicle title laws helped ensure that airbags from flooded vehicles were rejected.  Mr. Wilson said manufacturers designed airbags to withstand excessive heat and other conditions.
Mr. Wilson also said, in response to questions from Sen. Hudgens, that the process for recycling airbags was more sophisticated than the system for locating a previously used crash part, for instance.  

OPPOSING COMMENTS
Aaron Schulenburg of the Society of Collision Repair Specialists (SCRS) said SCRS opposed the model largely because it recognized salvaged airbags.  He said that mentioning salvaged bags would promote their use, that salvaged airbags were not commonly installed by auto repair shops, and that salvaged airbags were of questionable safety, among other things.    
Jennifer Cole of the Alliance of Automobile Manufacturers (AAM) said automakers strongly opposed legislation that would promote salvaged airbags.  She reiterated Mr. Schulenburg’s concerns regarding safety and added that airbags were uniquely tailored to certain vehicles and that failure to properly replace the bags could be dangerous.  Ms. Cole said there was no proof that salvaged airbags would deploy correctly.

Meghan Sullivan of the Association of International Automobile Manufacturers (AIAM) echoed AAM’s opposition to the model.  

Patrick McGuire, counsel representing General Motors (GM), spoke to salvaged airbag liability concerns.  In addition, he questioned the draft model’s affidavit requirement, in which an auto repair facility would need to attest to proper installation of either a new or salvaged airbag.      
COMMITTEE DISCUSSION

Rep. Riggs commented that some interested parties must have misread the proposed model act because the draft would combat fraud, he said, not promote salvaged airbags.  
Rep. Kennedy and Ms. Cole discussed an inability to prove before an accident that an airbag would deploy.  In response to questions from Rep. Kennedy regarding liability, Mr. McGuire said, among other things, that airbag recyclers should assume liability for the airbags they sold, just as car manufacturers assumed liability for the new-OEM airbags they sold.  

Sen. Corman reiterated Rep. Riggs comments regarding the purpose of the model act, adding that a discussion over airbag safety might be appropriate for another time but that legislators could not “turn a blind eye” to the fact that salvaged airbags exist.  Mr. Schulenburg responded that by establishing a process for using salvaged bags the proposed model would inadvertently encourage their use. 

Other legislators made the following remarks:

· Rep. Eiland said that if he introduced the proposed model in Texas, he would add a provision requiring repair shops that used salvaged airbags to place a sticker in a car disclosing that fact.  

· Sen. Holdman commented, among other things, that the model would help states that allow salvaged airbags to set standards for tracking and liability, without passing judgment on airbag safety.

· Rep. Wald raised concerns regarding oversight authority, as well as whether an auto body shop would void its liability coverage by signing the affidavit required under the proposed model.
· Assem. Calhoun reiterated that the model had been introduced as a straightforward fraud bill.
AIRBAG OMISSIONS IN FLEET VEHICLES
In response to previous legislative queries, Brian Rothery of Enterprise Holdings, which operated Enterprise Rent-a-Car and other companies, reported that Enterprise had omitted side-impact airbags from its 2006 through 2008 Chevy Impala rental cars.  He said the decision had violated no safety laws and that General Motors had offered the option to Enterprise as it also had, he said, to police departments, schools, and other fleet purchasers.  He then addressed media activity regarding disclosure of the airbag omissions.
Mr. Rothery overviewed how Enterprise rental cars entered the private auto market, including the role of vehicle identification numbers (VINs).  He said that Enterprise had used third-party software to translate the meaning of each VIN digit, including the digit that indicated presence of a side-impact airbag.  He said that due to a software malfunction, Enterprise had mistakenly said on its Web site that side-impact airbags existed in 750 vehicles in which they did not.  Mr. Rothery then outlined Enterprise efforts to correct the mistake.
Rep. Curtiss complimented the company on its initiatives.  Rep. Kennedy spoke to Rhode Island media reports regarding car dealers who had inadvertently misrepresented the presence of side airbags in former Enterprise cars they had sold.  
Eric Henning with General Motors (GM) reported on GM disclosure activity before and after the Chevy Impala incident.  He said his company no longer sold fleet vehicles without side-impact airbags. 

CLOSING REMARKS

Rep. Curtiss said legislators at the next Committee meeting would consider the amendment, sponsored by Rep. Keiser, to change all references to “salvaged” airbags with “recycled” airbags.  Sen. Hudgens urged the Committee to reject the change.

ADJOURNMENT

There being no further business, the meeting adjourned at 2:45 p.m.
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