NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

NEW ORLEANS, LOUISIANA
NOVEMBER 20, 2009
MINUTES

The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Royal Sonesta Hotel in New Orleans, Louisiana, on Friday, November 20, 2009, at 10:30 a.m.
Sen. Ann Cummings of Vermont, chair of the Committee, presided.

Other members of the Committee present were:
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Rep. Barb Byrum, MI

Sen. Vi Simpson, IN


Rep. George Keiser, ND


Sen. Ruth Teichman, KS

Rep. Donald Flanders, NH


Rep. Tommy Thompson, KY

Sen. Keith Faber, OH


Rep. Robert Damron, KY

Sen. Jake Corman, PA


Rep. Susan Westrom, KY

Rep. Brian Kennedy, RI


Sen. Thomas Buford, KY

Rep. Gini Milkey, VT


Rep. Ronald Crimm, KY

Sen. Mike Hall, WV

Other legislators present were:
Rep. John Mizuno, HI

Rep. Ted Edmonds, KY

Rep. Charles Kleckley, LA

Rep. Dan Morrish, LA

Rep. Ed Legg, ME

Rep. Charles Priest, ME
Sen. Alan Sanborn, MI

Rep. Mike Colona, MO

Sen. Eugene Clarke, MS

Rep. Ed Butler, NH

Sen. James Seward, NY

Rep. Charles Curtiss, TN

Rep. Craig Eiland, TX
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

The Committee voted unanimously to approve the minutes of its July 9 and 12, 2009, meetings in Philadelphia, Pennsylvania.
FEE SCHEDULES FOR UNCOVERED DENTAL SERVICES

Rep. Kennedy introduced a proposed NCOIL Model Act Banning Fee Schedules for Uncovered Dental Services, which was based on a 2009 Rhode Island law.  He said the model would bar dental insurers from using fee schedules to lower dentist reimbursements on uncovered and exhausted benefits.  Rhode Island dentists, he said, sought the legislative ban when the state’s two largest dental insurers announced that they would implement these new fee schedules.   He said the issue was national in scope and that the American Dental Association (ADA) in 2010 would work to have the bill introduced in at least 20 states.

Patrick Quinlan on behalf of the Rhode Island Dental Association explained that dental coverage differed from other insurances, such as health, stating that it worked like an annual gift card.  He said that if insured dental patients exceed their maximum amount or request uncovered services, they pay a doctor’s full charge directly.
Mr. Quinlan said that requiring dentists to take discounts on all services provided to a plan’s enrollees, including uncovered benefits and after a dental card’s limit is reached, would damage long-established patient relationships and hurt dentists financially.  He said Rhode Island had an aging dentist population and that two insurers controlled must of the state’s dental insurance market.  The fee schedules, he said, would have forced dentists to take lower rates or leave the state.
Kris Hathaway of the National Association of Dental Plans (NADP) said the NCOIL model would increase costs and confuse consumers.  She cautioned that federal healthcare reforms could draw dental insurance into the debate, drastically changing the way dental insurers conduct their business.
Rick Ramsay of America’s Health Insurance Plans (AHIP) said dental cost transparency would disappear if dental insurers couldn’t implement fee schedules.  He said that the fee schedules provided consumers with up-front and transparent information on exactly what they owe.  He warned that fee schedule bans would also burden dentists, who would spend hours sorting through reimbursement information instead of applying one standard fee schedule per insurer.
Gene Sherman of Starmount Life Insurance Company and Chris Peterson on behalf of Delta Dental Insurance both said that Rhode Island’s circumstances were different than most states.  Mr. Peterson said fee schedule rates wouldn’t be universal but instead would vary across states and within regions.  He argued that dental insurers—who knew the market and going rate for services—were better price negotiators than consumers.

Mr. Peterson said that Delta Dental had already used fee schedules in several states and that consumers and dentists mutually benefited from these arrangements.  He said consumers benefited from complete transparency about payments while dentists benefited from access to business and enrollees.  Mr. Quinlan, however, disagreed with Mr. Peterson’s comments and said that dentists disclosed estimated charges to patients in situations where the dental insurance doesn’t cover something.  
Eric Dupont of MetLife, Inc., said the model’s unintended consequences would be to decrease transparency and increase costs.  He said that MetLife had used similar fee schedules for 25 years and that the NCOIL model would eliminate valuable consumer benefits.  He said the model would also interfere with insurers’ private contract rights.
In response to a question from Sen. Faber about dentists’ right to freely enter or turn down contracts, Mr. Quinlan said part of the dentists’ concerns hinged on the insurers’ decisions to change terms during a contract’s span, which left dentists with few choices. 
Rep. Keiser said this was a contract law issue and questioned if dentists could take legal action.  Mr. Quinlan said most contracts allowed insurers to change the terms, which precluded dentists’ legal options. 

After additional legislator discussion, the Committee agreed to defer further model consideration until the 2010 Spring Meeting.
NCOIL HEALTHCARE REFORM PRINCIPLES

Sen. Seward introduced a set of NCOIL Healthcare Reform Principles and said that it was important for state insurance legislators to influence federal healthcare debates.  He then described the NCOIL process of developing the principles, which, he said, had gained support from the NCOIL Steering Committee through a survey.  
Ms. Nolan read the principles and said they were based on long-standing NCOIL positions that included, among other things, support for access to affordable coverage and quality care; support for states’ roles as laboratories of democracy; opposition to federal preemption of state regulatory authority and consumer protections; opposition to any antitrust exemption repeal of the McCarran-Ferguson Act of 1945; and opposition to federally directed interstate health insurance sales.
The Committee waived the NCOIL 30-Day Rule to consider the principles and took the following votes, each of which required a 2/3 majority for passage:
· defeated—by an 11 to 5 vote—a proposed amendment clarifying support only for affordable, quality care
· defeated—by a 10 to 6 vote—a proposed amendment relating to states’ exclusive authority on healthcare reform
· passed—by a 12 to 2 vote—a proposed amendment to include a principle urging greater cooperation on healthcare fraud prevention
· adopted—by a 12 to 4 vote—the principles, as amended

RESOLUTION CONCERNING THE ROLE OF AGENTS AND BROKERS

Rep. Crimm expressed his concerns with possible impacts of proposed federal healthcare reform on insurance agents and brokers.  He said agents helped consumers with complex health insurance purchasing and enrollment issues and served as advocates with health insurers, among other things. 
Rep. Crimm introduced a proposed NCOIL Resolution Concerning the Role of Insurance Agents and Brokers in the Healthcare Delivery System that would highlight the important role agents and brokers play and would urge Congress to maintain their right to enroll consumers in any public or private health insurance plans under federal reforms.
Upon a motion made and seconded, the Committee voted to waive the NCOIL 30-Day Rule to consider the resolution.  The Committee then unanimously adopted the resolution.

BALANCE BILLING TRANSPARENCY/STATE APPROACHES

Mississippi Insurance Commissioner Mike Cheney, on behalf of the National Association of Insurance Commissioners (NAIC) said that regulators on the Health Insurance and Managed Care (B) and Market Regulation and Consumer Affairs (D) Committees held a September 24, 2009, joint hearing on healthcare balance billing and related reimbursement issues.  He said that a regulatory solution had proved difficult. 
Pika Sdrougias of East Jefferson Hospital in Metairie, Louisiana, addressed balance billing from a hospital perspective and reported on how legislators, regulators, and interested parties were exploring possible solutions in her state.  She said Louisiana in 2003 had banned contracted providers from “discount billing” or “dual billing” managed care enrollees, which applied only to contracted physicians.  
Ms. Sdrougias said, however, that non-contracted or “out-of-network” hospital-based physicians—such as anesthesiologists, emergency room physicians, radiologists, and pathologists—could bill patients for the difference between an insurance reimbursement and their total bill.  She said that only five percent of these hospital-based physicians were not contracted, but a lack of transparency confused consumers and left them with costly and unexpected medical balance bills.
Ms. Sdrougias said Louisiana hospitals and providers opposed insurers’ plans to cap and/or limit reimbursements, because they believed they would destroy fair markets and cause physicians to leave the state.  She said, from her perspective, there was a need for “upstream transparency” to focus on ensuring adequate provider networks and transparent information to consumers about which hospital-based physicians participate in an insurance network both before treatment and when enrolling with a prospective insurer.

Mr. Estey said that, at the 2009 Philadelphia Summer Meeting, the Committee determined to review various state laws to address balance billing and he recommended Texas and Louisiana laws as reasonable approaches.  He said the Louisiana law focused on Web site disclosure and required hospital-based physicians and hospitals to disclose information about who they’ve contracted with for listing on insurers’ Web sites.   He said the lists would demonstrate to consumers, through their insurer, if in-network hospitals employed out-of-network hospital-based physicians and who was out-of-network.
Mr. Estey said Texas laws were more extensive than Louisiana’s and focused on disclosure, transparency, and accountability among hospital-based physicians, hospitals, and insurers.   He said the state required insurers to notify consumers that hospital-based providers can be out-of-network and balance bill patients; list any in-network hospitals that use out-of-network providers; and provide upon request benefit and financial responsibility disclosures, among other things.
Mr. Estey said Texas required hospitals and other healthcare facilities to notify patients when they are out-of-network; that certain hospital-based physicians may be out-of-network; and that the consumer could be balance-billed, among other things.  He said that upon request, consumers could also request a list of hospital-based physicians.

Mr. Estey said Texas providers had to send itemized-billing statements and other disclosures, such as insurance department contact information, to consumers.  He said consumers hit with balance bills from facility-based providers over $1,000 could seek mediation under a 2009 law.
Kevin Wrege of the Council of Affordable Health Insurance (CAHI) said insurers supported legislators’ efforts to increase transparency, disclosure, and accountability among non-emergency- out-of-network hospital-based physicians.  He submitted legislative language to Committee members that would direct doctors and hospitals to collaborate and provide information on their balance-billing procedures.  Also, he said the model would require providers and hospitals to provide consumers with good-faith estimates of what they owe before treatment.
Catherine Hanson of the American Medical Association (AMA) said more transparency from all healthcare stakeholders, including health insurers, doctors, and hospitals, would benefit consumers.  She said legislation, however, should address “critical” underlying problems of inadequate usual, customary, and reasonable (UCR) rates and provider networks.  She urged the Committee to consider AMA transparency model bills related to provider directory information—including information on hospital-based physicians—network adequacy, and reimbursement disclosures.  

Ms. Hanson said the New York State Attorney General Andrew Cuomo had developed a new “Fair Health” database to replace controversial UCR rates for providers that would be ready for legislative and regulatory review by 2011.

2010 COMMITTEE CHARGES

Mr. Estey said the proposed 2010 Committee charges were as follows:
· consider model legislation to prohibit dental insurance fee schedules for uncovered services

· develop and advance an NCOIL position on healthcare reform

· continue to compile information on balance billing and form a position if appropriate

· explore the impacts of new medical technologies

· monitor state long-term care partnership programs

Upon a motion made and seconded, the Committee unanimously adopted the 2010 charges.
ADJOURNMENT
There being no other business, the Health, Long-Term Care & Health Retirement Issues Committee adjourned at 12:00 p.m.
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