NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE

NEW YORK, NEW YORK
JULY 11, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Marriott Marquis in New York City on Friday, July 11, 2008, at 4:00 p.m.
Sen. Robert Dearing of Mississippi, co-chair of the Committee, presided.
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Sen. William J. Larkin, Jr., NY
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Rep. Brian Kennedy, RI
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Sen. Jerry Klein, ND
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Rep. Gini Milkey, VT


Other legislators present were: 


Rep. Donald Brown, FL

Rep. Henry Zuber, MS
Rep. Scott Randolph, FL

Assem. Joseph Morelle, NY

Rep. Robert Damron, KY

Sen. Stewart Greenleaf, PA
Rep. Rick Rand, KY


Rep. Tony Melio, PA
Rep. Tommy Thompson, KY

Rep. Charles Curtiss, TN
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Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its February 29, 2008, meeting in Washington, DC.

SUBCOMMITTEE ON NATURAL DISASTER INSURANCE LEGISLATION

Sen. Geller, co-chair of the Subcommittee, said the Subcommittee had heard reports on recent state and federal initiatives, as well as on National Association of Insurance Commissioners (NAIC) efforts regarding natural catastrophe reform and climate change.  He said that, due to time constraints, the Subcommittee had deferred its discussion of catastrophe tax incentives until the November Annual Meeting.
Sen. Geller reported that the Subcommittee had considered and rejected in a 4-to-4 vote a proposed amended Resolution Regarding a New Approach to State Catastrophe Funds and Federal Mega-Disaster Assistance, which he had sponsored.  He said that the resolution was a compromise between various interests and that it supported a system in which optional state or regional catastrophe funds could serve as pass-through mechanisms for distribution of interest-free federal loans—payable over the course of 20 years—following qualified natural disasters.  Sen. Geller said the Subcommittee had heard from a number of interested parties, most of whom had submitted comments opposing the resolution prior to the July Meeting.  He lamented the pace of NCOIL natural catastrophe deliberations.
RECENT INSURANCE SCORING ACTIVITY

Rep. Keiser reported on his NCOIL testimony at a May 21 U.S. House Subcommittee on Oversight and Investigations hearing regarding the impact of credit-based insurance scores on availability and affordability of insurance.  
Julie Gackenbach of Confrere Strategies said the Subcommittee hearing had followed introduction of two federal bills.  She said that H.R. 5633, or the Nondiscriminatory Use of Consumer Reports and Consumer Information Act of 2008, would allow for a ban on insurance scores if the Federal Trade Commission (FTC) determined that they served as a proxy, otherwise called a “stand-in,” for race or ethnicity.  Ms. Gackenbach said H.R. 6062, or the Personal Lines of Insurance Fairness Act of 2008, would outright prohibit use of insurance scores.
Ms. Gackenbach explained that proponents of H.R. 5633 believe that the findings of a 2007 FTC study on credit-based auto insurance scores would, upon enactment of H.R. 5633, mean that insurance scores immediately would be banned for auto insurance.  She acknowledged that the FTC study had found some proxy effect.  She said each bill had only a handful of sponsors and that no future action was anticipated.

Nat Shapo of Katten Muchin Roseman LLP said that the FTC study had found credit scores to be effective predictors of risk, which he said would help rates conform more closely to likelihood of loss.  According to the study, Mr. Shapo said, the limited proxy effect between certain racial and ethnic groups was unintentional, since insurers do not collect information regarding consumer race or ethnicity.  Mr. Shapo said the FTC findings were consistent with similar studies, including one undertaken by the Texas Department of Insurance.  He then discussed state Unfair Trade Practices statutes as related to insurance scores.

RESOLUTION SUPPORTING STATE INSURANCE SCORING REGULATION

Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) praised a 2002 NCOIL Model Act Regarding Use of Credit Information in Personal Insurance and said that it had resolved a need for state supervision of credit-based scores.  He said a proposed Resolution Supporting State Regulation of the Use of Credit Information in Personal Insurance would recognize the 26-state success of the NCOIL model and its ability to protect the young, old, and those who suffer extraordinary events, as well as to encourage competitive insurance markets.  Mr. Thesing said the resolution would assert that federal regulation of credit-based scores is unnecessary and that such new oversight would disregard legislators’ ability to determine what is best for their states.
Rep. Keiser, sponsor of the resolution, encouraged the Committee to reaffirm its position on insurance scoring and moved adoption of the resolution.  Upon a second, the Committee approved the proposal via unanimous voice vote.  Sen. Dearing said the resolution would be forward to the Executive Committee for later consideration.
RATE MODERNIZATION DEVELOPMENTS

Sen. Hudgens offered background on recent Georgia rate reform activity.  He said legislators in the House had amended a Senate Bill 276, which originally had addressed only uninsured motorist issues, in order to also address rate-filing.  The new bill, he explained, established a file-and-use rate system for coverage that exceeded state minimum requirements.  He said rates for coverage that was at the minimum level would still require prior approval from the insurance department.  He said the law will take effect as of January 1, 2009.
Commissioner John Oxendine (GA) and Sen. Hudgens dialogued regarding, among other things, the merits of the new law, which the Commissioner said was unnecessary because Georgia already had a competitive insurance market.  He commented that it was “humanly impossible” to attract more competition into the state because all major insurers already write in Georgia.  He offered that the best outcome of the new law would be if rates in Georgia did not change. 
Sen. Seward overviewed recent rate reform that he and Assem. Morelle, as Senate and Assembly Insurance Committee chairs, respectively, helped pass in New York.  Sen. Seward said the state once had a seven percent flex-rating law but that the legislature had allowed the statute to sunset in 2001, thereby returning New York to a prior approval system.  He said the legislature had not agreed on reinstating legislation since then.  
However, Sen. Seward said, in 2008 lawmakers reached consensus on a property-casualty insurance package that, among other things, established five percent flex-rating.   He said that rates above or below the five percent would require prior approval.  He added, and Assem. Morelle agreed, that a benefit of the new law, which will take effect on January 1, 2009, is that insurers could immediately implement rate reductions without going through the delay associated with prior approval.
Mr. Thesing of NAMIC added that the Massachusetts insurance commissioner had moved toward competitive rating for auto insurance.  He stated that Kansas recently had passed a flex-rating law based significantly on an NCOIL flex-rating model act.
NATIONAL FLOOD INSURANCE PROGRAM (NFIP)

Harriette Kinberg of the Department of Homeland Security (DHS)/Federal Emergency Management Agency (FEMA) reported that preliminary data from recent Midwest flooding indicated 6,500 NFIP claims.  She described NFIP efforts to respond quickly to the disaster but noted that a significant number of flood insurance victims had not carried flood insurance—meaning that their recoveries would depend on their own funds, government funds, loans, and/or charity.  She stressed the critical need to expand nationwide NFIP participation.

Regarding federal legislation, Ms. Kinberg stated that the House and Senate had each passed NFIP reform bills.  She said that the House, the day before, had requested in a 385 to 26 vote to send the two bills to conference and to appoint conferees.   She added that Rep. Gene Taylor (D-MS) would be among the conferees—in order for him to defend the provision he had added to the House bill that would include wind coverage in the NFIP.  She said the Senate legislation did not include such wind language.  Ms. Kinberg explained that FEMA was most concerned with the bills’ reauthorization of the flood program, which was set to expire on September 30, and whether the bills would forgive NFIP debt associated with Hurricanes Katrina and Rita.  
Ms. Kinberg reported that other provisions in the House and Senate bills addressed reduced subsidies for certain properties, requiring flood coverage for mortgages on homes behind dams and levies, and reviewing the expense allowances paid to Write-Your-Own (WYO) companies.  

Ms. Kinberg noted that the NFIP insures 5.5 million policyholders and has $1.1 trillion of coverage in force.  She said the average NFIP premium was $512 and the average coverage amount was $204,479.  She said that the flood program was $17.4 billion in debt.
Rep. Keiser cited a recent CNN report in which Midwest flood victims asserted that they had been advised they did not need flood insurance.  He asked whether FEMA had investigated those assertions.  Ms. Kinberg said FEMA was following up with CNN in order to get further details, and she commented that misinformation following a flood disaster was common.

Sen. Geller said, and Ms. Kinberg confirmed, that Florida is the largest NFIP “donor” state because it contributes more to the program than it receives.  
Upon questions from Sen. Haine, Ms. Kinberg discussed NFIP mapping as related to 1-in-100 and 1-in-500 year floodplains, as well as an emerging effort to include levies in flood maps.  Sen. Haine stressed that the FEMA should consider the flood-worthiness of both sides of a river simultaneously. 

Del. Morgan commented on the impact that societal development has on increasing flood damage.
NCOIL STATE FLOOD DISASTER MITIGATION AND RELIEF MODEL ACT

Ms. Thorson explained that NCOIL bylaws required the Committee to review the NCOIL flood insurance model act, which NCOIL had adopted in November 2003.  She said the model law was part of NCOIL’s collaboration with FEMA in order to promote legislative awareness and education of the NFIP.  
The model act, Ms. Thorson said, would lay out a comprehensive state program to promote awareness of and access to the flood program.  She said the model would address insurance producer and realtor education, local floodplain zoning and management, mandatory purchase of flood insurance by property owners in floodplains, property-owner self-certification of compliance, and other hazard mitigation efforts.  

Rep. Keiser said that he and Rep. Wald had introduced amendments to the model act that, among other things, would allow for online insurance producer education.  Upon a motion made and seconded, the Committee adopted the amendments via unanimous voice vote.

Rep. Keiser then moved adoption of the model act as amended.  Following a second, Sen. Geller reiterated his frustration with Florida’s status as a “donor” NFIP state.  The Committee voted by overwhelming voice vote to adopt the model as amended, with Sen. Geller in opposition.      

Sen. Sanborn raised a point-of-order regarding Committee membership.  In particular, he spoke to how many Executive Committee members could serve from a given state.  Following discussion regarding recent bylaws changes, Ms. Nolan said staff would review the issue.
PROPOSAL TO EXPAND FEDERAL RISK RETENTION ACT

Lawrence Mirel of Wiley Rein LLP, former District of Columbia Commissioner of Insurance, Securities, and Banking, compared states’ reciprocal relationship regarding drivers’ licenses to the state-by-state licensing requirements for insurance producers.  He said, however, that a federal Liability Risk Retention Act promoted insurance-related reciprocity, in that it lets a risk retention group (RRG) receive a license in one state and then operate in all other states.  Mr. Mirel noted that the RRG was overseen by only its home state regulator.  Regarding the definition of an RRG, he said that it was essentially a self-insurance operation comprised of groups with similar risk.
Mr. Mirel said that pending federal legislation, H.R. 5792, or the Increasing Coverage Options for Consumers Act of 2008, would expand the Risk Retention Act to allow RRGs to write commercial property insurance in addition to commercial liability.  He said he was unsure of the bill’s prospects in the Senate but predicted substantial support, and ultimate adoption, in the House.
Assem. Lafayette and Mr. Mirel discussed issues regarding whether the Risk Retention Act applies to personal lines coverage.
Ms. Gackenbach of Confrere Strategies, speaking on behalf of NAMIC, said some NAMIC companies were concerned that H.R. 5792’s definition of an RRG could encompass some personal lines.  She said the companies also worried that the bill could create an unlevel playing field with traditionally admitted insurers.  She reported that NAMIC was working with congressional staff to address those items.
CROP INSURANCE DEVELOPMENTS

Rep. Curtiss overviewed his concerns with how the federal crop insurance program treats non-traditional crops, such as nurseries.  He said damage to nursery crops may be less evident than damage caused by hail, for instance, and therefore may confuse adjusters.  He overviewed recent nursery devastation in his district and encouraged the Committee to examine crop insurance issues.
ADJOURNMENT

There being no further business, the meeting adjourned at 5:00 p.m.
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