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MINUTES

The National Conference of Insurance Legislators (NCOIL) Subcommittee on Natural Disaster Insurance Legislation met at the Marriott Marquis in New York City on Thursday, July 10, 2008, at 9:00 a.m.

Sen. Steven Geller of Florida and Sen. Dean Kirby of Mississippi, co-chairs of the Subcommittee, presided.
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Sen. James Seward, NY
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Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Subcommittee voted unanimously to approve the minutes of its February 28, 2008, meeting in Washington, DC.

PENDING STATE AND FEDERAL INITIATIVES

JoAnne Kron of Allstate Insurance Companies overviewed state and federal natural catastrophe efforts.  At the federal level, she said, the U.S. Senate on May 13 had passed its own version of H.R. 3121, the Flood Insurance Reform and Modernization Act of 2007.  She said the Senate had replaced controversial House language with provisions from two bills introduced by Senator Christopher Dodd (D-CT), who chaired the Senate Banking, Housing, and Urban Affairs Committee.  

Ms. Kron said provisions from Dodd bill S. 2284, also known as the Flood Insurance Reform and Modernization Act of 2007, would forgive the NFIP’s approximately $18 billion debt—which the House bill would not—and would maintain the NFIP as a flood-only insurance program.  She said that, in comparison, the House proposal would require a mandatory offer of wind coverage.  
Ms. Kron said S. 2284 provisions also would require actuarial rates for some properties; increase deductibles for all flood policies; require that FEMA maintain Write-Your-Own (WYO) company claims data for structures that sustained damage in addition to flood, in order to ensure the accuracy of claims filed; and require that FEMA collect accurate information on a WYO company’s expenses, among other things.
Ms. Kron said that provisions from the second Dodd bill included in the Senate legislation were from S. 2286, the Natural Catastrophe Risk Management and Insurance Act of 2007.  The provisions, she said, would call for a nonpartisan commission to evaluate the financial feasibility of various catastrophe pooling mechanisms and their impact on availability and affordability of insurance.  
Ms. Kron said the Senate had voted overwhelmingly in support of its flood bill.  However, she said, if the bill that Congress ultimately sends to the President resembles the House version—which the President has threatened to veto—then the House, which would receive the vetoed bill first because it is the chamber of origin, would not have the two-thirds vote necessary to override the President.  The legislation, she said, would die.     

Regarding state efforts, Ms. Kron said there had been little action since the NCOIL Spring Meeting.  
NAIC ACTIVITY
Amanda Yanek of the National Association of Insurance Commissioners (NAIC) said the NAIC had testified against adding wind insurance to the national flood program.  She said the NAIC supported Sen. Dodd’s concept of a nonpartisan catastrophe commission but opposed the specific language of S. 2286 because the bill would not include a state regulator on the Commission.  
Ms. Yanek said the NAIC had supported H.R. 3355, the Homeowners’ Insurance Defense Act of 2007, that would establish a federal backstop for state-sponsored insurance programs, create a consortium that would help states access the capital markets, and authorize the Treasury to issue loans to states and their reinsurance mechanisms.
Ms. Yanek reported that an NAIC Climate Change and Global Warming (EX) Task Force had adopted a white paper on the impact of climate change on insurers and insurance markets.  She said the Task Force also had released a second draft of its climate change disclosure proposal and would meet on July 16 to discuss recently submitted comments.
RESOLUTION REGARDING STATE CATASTROPHE FUNDS
Sen. Geller said natural disasters could strike anywhere in the United States and showed a compilation of video clips from the Weather Channel that identified certain susceptible areas.

Sen. Geller spoke to the importance of passing natural disaster insurance legislation and noted that the Summer Meeting would be his last NCOIL conference.  He discussed the latest version of his proposed Resolution Regarding a New Approach to State Catastrophe Funds and Federal Mega-Disaster Assistance, which he said Rep. Keiser co-sponsored, and acknowledged that the resolution had not made the 30-day deadline for the Summer Meeting.  Sen. Geller then passed chairmanship of the Subcommittee to Sen. Kirby.
Sen. Geller moved to waive the 30-day deadline and allow for Subcommittee consideration of the latest draft resolution.  He commented on the proposal and said that—in the interest of compromise—the resolution was more general than he had wished.  Sen. Geller said the resolution failed to reflect his support for a federal backstop that would serve as a primary insurance mechanism, similar to the NFIP; for post-rather than pre-event funding; and for interest-free federal loans.  Sen. Geller said, however, that the resolution was an important step forward.    

Rep. Keiser encouraged the Subcommittee to give the two-thirds vote necessary to waive the 30-day deadline.  Sen. Larkin spoke to issues regarding preparing for natural disasters, including building codes and responsible stewardship of public funds.  Assem. Lafayette said he had not had enough time to review the latest draft.  Assem. Calhoun noted that the purpose of the vote would be only to allow for Subcommittee consideration.  Sen. Geller said that if the Subcommittee chose not to consider his new draft then an earlier version of his resolution, which had met the 30-day deadline, would be open to discussion.

The Subcommittee, including Sens. Geller and Kirby, voted 7 to 1 to waive the deadline, with Assem. Lafayette opposed.
Sen. Geller discussed limits to private-market capacity and said his proposal was preferable to the “Air Force One” approach.  He said a federal backstop would help address concerns regarding timing risk, in which an insurer must pay claims before it has accrued sufficient premium, because the federal government would step in regardless of how much premium had been collected.  
Rep. Keiser discussed natural catastrophes in North Dakota.  He said the proposed resolution supported several already-adopted NCOIL positions, including enactment of statewide building codes and thoughtful land-use.  He said the resolution’s support for a stronger nationwide financial infrastructure made sense because the federal government should help when states exhaust their resources.  
Regarding the third “Resolve” clause, in which NCOIL would offer its expertise to any new congressional Commission on Natural Catastrophe Risk Management, Rep. Keiser said he believed that such a commission eventually would exist and that NCOIL should offer input.  He said he would have preferred a clearer definition of “actuarial basis,” one that would recognize a need for a healthy private insurance market.  However, Rep. Keiser said that, like Sen. Geller, he believed the draft resolution was a good step forward.
Rep. Keiser recognized the abbreviated timeframe for Subcommittee review but said that NCOIL had been considering the issue for many years.
Sen. Hudgens inquired as to whether potential NCOIL support for a federal catastrophe backstop would undercut NCOIL opposition to federal preemption of state regulation.  Ms. Nolan said NCOIL historically supported limited federal involvement in certain areas, including terrorism and natural catastrophe insurance, that were too large for states and the private market to handle on their own.   
Interested parties then commented on the proposed resolution.  David Conrad of the National Wildlife Federation (NWF) urged opposition and said, in part, that the financially troubled NFIP should serve as a warning against a federal insurance mechanism.
James Tuite of State Farm and Ms. Kron of Allstate supported the resolution as amended.  Mr. Tuite said the two companies did not want the federal government to displace the private insurance market.  Rather, he said, State Farm and Allstate wanted a federal backstop at an “extreme level” that would address timing risk concerns.  Mr. Tuite compared a natural catastrophe backstop to the federal Terrorism Risk Insurance Program (TRIP).
Dennis Burke of the Reinsurance Association of America (RAA) opposed the resolution.  He discussed proposed language that the RAA had offered Rep. Keiser and Sen. Geller that morning, noting that Sen. Geller had rejected the organization’s approach.  Mr. Burke criticized the Florida natural catastrophe system and related it to Sen. Geller’s draft resolution.  Among other things, Mr. Burke said, the private market could handle catastrophe risk.
Eric Goldberg of the American Insurance Association (AIA) and Eli Lehrer of the Competitive Enterprise Institute (CEI) opposed the draft resolution.

Shawna Ackerman, representing the American Academy of Actuaries (AAA), suggested that the Subcommittee replace the resolution’s reference to “actuarial based” with “actuarially sound.”  She said AAA had no official position on the resolution.  Sen. Geller and Rep. Keiser committed to making Ms. Ackerman’s revision should the resolution advance to the full Property-Casualty Insurance Committee.
Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) said NAMIC membership was divided on the issue.  He said, however, that NAMIC believed a state catastrophe fund was appropriate for Hurricane Andrew-sized catastrophes and that the resolution might convince legislatures to set the bar for public financing too low.  He advocated for strong state mitigation.
Brad Kading of the Association of Bermuda Insurers and Reinsurers (ABIR) opposed the resolution.  He said the system contemplated under the resolution would displace the private insurance market, and he encouraged Subcommittee members to focus their energy on state mitigation.  Jack Whittle of General Reinsurance Corporation echoed Mr. Kading’s comments. 

Lynn Knauf of the Property-Casualty Insurance Association (PCI) and Stephen Pociask of the American Consumer Institute (ACI) opposed the resolution.  Mr. Pociask said it would promote unsound consumer behavior that would lead to greater environmental risk.   
Rep. Brown asked for clarification on the resolution’s reference to a “designated threshold” for triggering federal funding, as well as on the meaning of “actuarial basis.”  He also objected to the resolution’s assertion that a state-federal financing system would lead to “dramatically” lower rates, saying that recent Florida reforms had failed to produce dramatically lower prices.

Sen. Geller said the resolution was intentionally general on the definition of “designated threshold” in order to give Congress leeway when crafting a federal financing mechanism.  He recognized that “actuarial basis” was incorrect terminology and reiterated his and Rep. Keiser’s willingness to change the language to “actuarially sound.”  Regarding dramatically lower rates, Sen. Geller said, among other things, that rates would decrease because the resolution would eliminate timing risk and that at NCOIL, unlike in Florida, large insurers supported the public financing plan.
Assem. Lafayette said he supported private-market competition but worried that the insurance industry could unfairly define “catastrophe.”  He said the draft resolution was too general and might give Congress inadequate direction, which he said would be troublesome.  Congress, he said, lacked insurance knowledge.  Assem. Lafayette commented that any federal program should be well-defined, as was TRIP.  Sen. Larkin echoed his concerns.   
Sen. Geller responded to earlier interested-party comments.  He said that a comparison between his proposed system and the NFIP is misleading, since the NFIP is a primary program and his plan would be a backstop approach.  He rejected the notion that only Florida was vulnerable to natural catastrophes and reminded legislators of the previously shown Weather Channel video that showed disasters likely throughout the country.   Sen. Geller said that the draft resolution did support mitigation and did reference already-established NCOIL positions on building codes and land-use.  He also said that the terrorism insurance program was an excellent example of when the federal government should enter the insurance arena.

Sen. Geller reiterated that the Summer Meeting would be his last NCOIL conference, noted his long-standing efforts to enact an NCOIL plan, and commented that the issue was very personal to him.

Upon a motion made and seconded, the Subcommittee defeated the resolution in a 4-to-4 vote.  Those in favor were Sen. Dearing, Sen. Geller, Rep. Keiser, and Sen. Kirby.  Those opposed were Rep. Flanders, Sen. Hudgens, Assem. Lafayette, and Sen. Larkin.         
TAX INCENTIVES FOR CATASTROPHE PREPAREDNESS
Sen. Kirby said that time constraints prevented the Subcommittee from discussing tax-relief initiatives.  He said legislators would address the issue at the NCOIL Annual Meeting.  
ADJOURNMENT

There being no further business, the meeting adjourned at 10:25 a.m.
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