NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

WORKERS’ COMPENSATION INSURANCE COMMITTEE

DUCK KEY, FLORIDA
NOVEMBER 20, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) Workers’ Compensation Insurance Committee met at the Hawk’s Cay Resort in Duck Key, Florida, on Thursday, November 20, 2008, at 11:30 a.m. 
Sen. Ann Cummings of Vermont, co-chair of the Committee, presided.

Other members of the Committee present were:


Rep. Kurt Olson, AK


Sen. Carroll Leavell, NM
Sen. Ralph Hudgens, GA

Sen. Keith Faber, OH

Sen. Bob Dearing, MS


Rep. Charles Curtiss, TN

Rep. George Keiser, ND

Rep. Kathleen Keenan, VT

Rep. Donald Flanders, NH

Rep. Virginia Milkey, VT
Other legislators present were: 

Sen. Vi Simpson, IN

Rep. Dennis Horlander, KY

Rep. Steven Riggs, KY

Assem. Joseph Morelle, NY

Sen. Cliff Aldridge, OK

Sen. Bill Brown, OK

Sen. John Sparks, OK

Sen. Steven Southerland, TN

Rep. Warren Kitzmiller, VT
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES
The Committee voted unanimously to approve the minutes of its July 10, 2008, meeting in New York City.
FLORIDA WORKERS’ COMPENSATION SYSTEM
Greg Jenkins of the Florida Division of Workers’ Compensation discussed the impact of the state’s comprehensive 2003 reforms.  He said the reforms helped to reduce workers’ compensation insurance rates by sixty percent in Florida.

Mr. Jenkins said the employer compliance provisions were key to the reform legislation, and that several states were interested in Florida’s approach.  He said the reforms doubled funding for compliance personnel, technology, and resources.  The increase in resources, he said, enabled the department to ensure that employers maintained adequate workers’ compensation coverage, which in turn helped to lower overall costs by producing an adequate risk pool. 
Mr. Jenkins said the state had issued between 2,500 and 2,800 stop-work orders since the reforms took effect in 2003.  He said the compliance provisions helped produce forty million additional premium dollars for the system and covered an additional 47,000 employees.  
Mr. Jenkins said the reforms set up accountability standards for insurers, including prompt medical bill pay requirements.  He said Florida had a state-of-the-art system to collect and monitor every medical bill, giving insurers constant feedback and ensuring that medical providers were properly reimbursed for their services. 
Mr. Jenkins said the reforms increased physician reimbursements while reducing hospital costs.  He said Florida legislators set medical reimbursements for workers’ compensation treatment at 140% of Medicare.  He said this approach attracted physician participation in the workers’ comp program.
Mr. Jenkins said the state didn’t cover pre-existing conditions and only covered exposure to toxic substances in “clear and convincing” cases.  He said a workers’ compensation accident had to be the major contributing cause of an injured workers’ disability in order to be compensated under Florida law.  
Mr. Jenkins said most states experienced fewer lost-time claims in 2008 than in previous years, which he said could have been caused by the economic recession.  He said that Florida, however, experienced a decline that was six times the 2007 national average.  He said the reforms likely caused the dramatic reduction.
Mr. Jenkins said the reforms eliminated attorney fees and established a reimbursement fee schedule based on a percentage of total benefits awarded.  He said that, in other words, if an attorney secured $5,000 in employee benefits, he/she would be awarded a certain percentage of the total award based on the schedule.
Mr. Jenkins said the attorney fee limitations helped to reduce overall system costs since being implemented in 2003.  He said the limitations were overturned, however, in October, 2008, when the Florida State Supreme Court ruled that attorneys could charge a “reasonable” fee for their services in workers’ compensation cases. 
Sen. Leavell asked how Florida compensated a pre-existing condition aggravated by a work-place injury.  Mr. Jenkins said only the disability or the medical treatment associated with the new injury could be paid under Florida law.  He said they determined a percentage of damage beyond the original injury in order to determine compensation. 
Sen. Leavell asked about attorney reimbursement by insurers in the state of Florida.  Mr. Jenkins said the insurance company only pays the attorney if they prevail in the hearing. 

Mr. Jenkins said Florida required every employer to maintain workers’ compensation insurance.  He said prohibiting employers from opting out of coverage for certain reasons helped legislators to avoid lengthy discussions about what constitutes an “employer.”  He said it also helped to ensure that premium dollars were flowing into the system and that everyone was adequately covered.

Rep. Keiser asked if Florida allowed the use of independent medical examiners (IMEs) to review worker settlement determinations.  Mr. Jenkins said Florida allowed IMEs, but restricted their use.  He said employers/carriers and injured workers were each allowed one per claim, but had to finance the IME review.  He said employers/carries and injured workers were only reimbursed for the expense if they prevailed.
Rep. Keiser asked what happened if both parties requested an IME and the determinations differed.  Mr. Jenkins said the case would then be arbitrated by an independent “expert.”
MEDICARE SECONDARY PAYER RESOLUTION
Sen. Hudgens asked the Committee to consider a proposed NCOIL Resolution in Support of H.R. 2549, Establishing Workers’ Compensation Medicare Secondary Payer Reforms.  He said the resolution related to funds called Medicare Set-Asides (MSAs), which were portions of injured worker settlements designated to cover the future medical benefits associated with a workplace injury.  
Sen. Hudgens said the resolution would endorse proposed reforms in federal bill H.R. 2549, The Medicare Secondary Payer and Workers’ Compensation Settlements Agreements Act of 2007.  He said H.R. 2549 would amend a federal law called the Medicare Secondary Payer Act (MSPA) to establish a formal process to approve these MSAs while also providing clarity, increasing efficiency, and lowering costs for injured workers, attorneys, employers, and state workers’ compensation systems.  
Keith Larkins with the FCCI Insurance Group and the Medicare Secondary Payer Coalition said that, by way of background, the MSPA was enacted in 1980 to ensure that Medicare doesn’t inappropriately cover any medical benefits that are the responsibility of a primary payer, such as a workers’ compensation carrier.  He said the Centers for Medicare and Medicaid Services (CMS) was the federal agency that enforced the MSPA. 

Mr. Larkins said that CMS enforced the MSPA through several informal bulletins, which he believed were inconsistent, confusing, and inefficient.  He said that MSA amounts were estimated during the settlement process and then submitted to CMS for review.  He said CMS approval of an MSA was the only way to satisfy the requirements of the MSPA and guarantee that a future liability couldn’t be imposed on parties of the workers’ compensation settlement.
Mr. Larkins said the Medicare Secondary Payer Coalition, among others, believed the CMS review process caused several problems for injured workers, employers, insurers, and state workers’ compensation systems.  He said there were no clear rules to determine MSA amounts; determinations were inconsistent; and reviews could take up to a year, which prevented claims from being settled.   He said there was also no appeals process, so if an MSA was rejected, the parties would have to start the process over again.  These inconsistencies, he said, resulted in higher costs for CMS and the various parties involved in a settlement.
Mr. Larkins said H.R. 2549 would amend the MSPA to establish clear criterion for when MSAs should be reviewed; create certainty as to the rules for calculating an MSA; establish safe harbor provisions for settlements under a certain amount; allow for direct payment of an MSA to CMS; and provide certainty for state approved workers’ compensation settlements.

Mr. Larkins said H.R. 2459 was filed in 2007, and would be filed again in 2009 when the Congress convened.  He said the Medicare Secondary Payer Reform Coalition was working with the Congressional Budget Office (CBO) to determine the bill’s fiscal impact on Medicare.  He said the bill had bipartisan sponsorship and was supported by employers, insurers, attorneys, injured workers, and state administrators.
Ray Farmer with the American Insurance Association (AIA) said the Committee first considered the issue at the 2007 Summer Meeting and that Rep. Dennis Ross (FL) asked the Committee to look into the issue while at the 2008 Summer Meeting in New York.  He said the AIA was a member of the coalition and supported the resolution and reforms to the MSPA.  

Mona Carter with the National Council on Compensation Insurance (NCCI) said the current process to review settlements for Medicare beneficiaries was convoluted.  She said reforms would benefit everyone and urged the Committee to adopt the resolution.
Upon a motion made and seconded, the Committee unanimously adopted the resolution.
IAIABC/NAIC INDEPENDENT CONTRACTOR RECOMMENDATIONS

Eric Nordman with the National Association of Insurance Commissioners (NAIC) said the NAIC and the International Association of Industrial Accident Boards and Commissions (IAIABC) jointly developed a white paper on regulatory approaches for independent contractor classifications.  He said almost all states allow certain employer classes to opt out of workers’ compensation coverage, and the most common exemption was for independent contractors.
Mr. Nordman said the white paper didn’t develop a regulatory framework for states, but did present several recommendations.  He said the recommendations were to clarify the legal standard for independent contractor status in statute; promote vigorous employer education of the risks of independent contractors being deemed employees; strengthen penalties for employer actions to incite or coerce employees to waive their rights to workers’ compensation coverage through claims of independent contractor status; increase education of insurance issues, especially penalties for “if any” insurance policies; clarify audit procedures and standards; and coordinate with unemployment insurance.
He said the IAIABC adopted the paper on October 28, 2008, and the NAIC would consider it at their 2008 Winter Meeting in Grapevine, Texas.  He said the joint working group would also develop a paper related to independent contractor status for truckers.

Ms. Carter said the independent contractor issue was on every legislative desk, and never went away.  She said states took many approaches to address the issue, but the problem proliferated when arbitrated. 

Rep. Riggs asked why states didn’t utilize the IRS definition of an independent contractor.  Ms. Carter said the IRS definition was fine, but wasn’t recognized by courts when disputes were adjudicated.  
Rep. Curtiss said the only way to eliminate the independent contractor problem was to eliminate the exemption and require everyone to have workers’ compensation insurance.  He said the problem was a major issue in Tennessee, particularly in the construction industry, where many employers used the exemption as a way to avoid paying workers’ compensation insurance.
2009 COMMITTEE CHARGES

Mr. Estey said the 2009 Committee charges were as follows:
· identify and report on state workers’ compensation insurance systems, focusing particularly on reform efforts, cost containment, best practices, and fraud
· consider pending federal initiatives, including reforms to the Medicare Secondary Payer Act, and establish a position, if appropriate

· monitor efforts to develop a uniform definition of independent contractors in workers’ compensation laws and develop a position, if appropriate

· explore state activity regarding second injury funds and develop a position, if appropriate

Mark Skinner of the Workers’ Compensation Research Institute (WCRI) submitted a letter asking the Committee to consider adding the following charge:

· examine the role of data collection and analysis in ensuring a well-performing and balanced state workers’ compensation system
Ms. Carter said states inconsistently collect workers’ compensation insurance information. She said establishing a consistent way to request and monitor workers’ compensation data would allow regulators to produce a more efficient system.

Upon a motion made and seconded, the Committee amended the proposed charges to include the new charge.
Following additional Committee discussion, legislators unanimously adopted the proposed charges as amended.

ADJOURNMENT

There being no further business, the meeting adjourned at 3:15 p.m.
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