NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

STATE-FEDERAL RELATIONS COMMITTEE
DUCK KEY, FLORIDA
NOVEMBER 21, 2008
MINUTES

The National Conference of Insurance Legislators (NCOIL) State-Federal Relations Committee met at the Hawk’s Cay Resort in Duck Key, Florida on Friday, November 21, 2008, at 3:30 p.m.

Rep. Robert Damron of Kentucky and Rep. Greg Wren of Alabama, co-chairs of the Committee, presided.

Other members of the Committee present were:
Sen. Joseph Crisco, CT


Assem. Joseph Morelle, NY

Sen. Robert Dearing, MS

Sen. James Seward, NY

Rep. George Keiser, ND

Rep. Brian P. Kennedy, RI

Rep. Frank Wald, ND


Rep. Gini Milkey, VT

Sen. Carroll Leavell, NM

Other legislators present were: 


Rep. Kurt Olson, AK


Sen. Linda Scheid, MN

Sen. Ralph Hudgens, GA

Sen. Michael Watson, MS

Sen. Vi Simpson, IN


Rep. Donald Flanders, NH

Rep. Dennis Horlander, KY

Rep. Charles Curtiss, TN

Sen. Tim Shaughnessy, KY

Sen. Ann Cummings, VT

Rep. Arnold Simpson, KY

Rep. Warren Kitzmiller, VT
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 11, 2008, meeting in New York City.

OFFICE OF INSURANCE INFORMATION/NCOIL EFFORTS
Mr. Humphreys reported that an amended draft of H.R. 5840, the Insurance Information Act of 2008, had been placed on the September 17 House suspension calendar.  He said that amendments would have removed an NCOIL representative from an Office of Insurance Information (OII) Advisory Group and would have attempted to limit the preemption and scope sections of the bill.  He commented that H.R. 5840 had been pulled from the calendar in part due to opposition from NCOIL, Congresswoman Jackie Speier (D-CA), the National Association of Professional Insurance Agents (PIA), and Consumer Watchdog, among others.            

Mr. Humphreys reported that NCOIL and many NCOIL lawmakers wrote letters to their congressional delegations, governors, attorneys general, and insurance commissioners to oppose H.R. 5840.  He said that after H.R. 5840’s defeat, NCOIL sent a letter to House Speaker Nancy Pelosi (D-CA) and Congresswoman Speier thanking them for their efforts to defeat the bill and challenging assertions by certain insurance industry representatives that failures at American International Group (AIG) signaled a need for an OII or an optional federal charter (OFC) for insurers. 

CLOSE OF 2008 CONGRESSIONAL SESSION
Mr. Humphreys said that the U.S. Senate Banking, Housing, and Urban Affairs Committee had held the Senate’s only insurance-related hearing of 2008 in July.  He reported that several Senators had expressed interest in H.R. 5840; H.R. 5611, the National Association of Registered Agents and Brokers Reform Act (NARAB); and in legislation regarding the surplus lines insurance industry.  He said the Committee had not considered any of the insurance-related proposals, though, because the Senate had recessed shortly after the hearing and the financial crises had become top priority for Congress after recess.     
Mr. Humphreys added that the House had passed H.R. 5611 in September.  He said the bill would, among other things, create NARAB as an optional national producer licensing clearinghouse and would allow a NARAB member to operate in any state.  He said that the U.S. Department of Justice had sent a letter to Senate Majority Leader Harry Reid (D-NV) and Vice President Dick Cheney outlining constitutional concerns with the proposal. 
2009 FEDERAL PRIORITIES
Ethan Sonnichsen of the National Association of Insurance Commissioners (NAIC) said that prior to the U.S. Treasury giving AIG public funds, insurance companies had largely weathered the financial crisis.  He commented that the failures at AIG were due to its unregulated financial products division, which had engaged in unregulated credit default swaps (CDS)—a $60 trillion marketplace.  He suggested that Congress would consider the regulation of derivatives and CDS and would look into broader structural questions regarding financial services regulation. 
Mr. Sonnichsen said that Congress had recently appointed a Troubled Assets Relief Program (TARP) Oversight Panel to review TARP and to make recommendations to Congress by January 20, 2009, regarding the financial regulatory system.  He said that in 2009 Congress may review past legislation, including the Glass-Steagall and Gramm-Leach-Bliley Acts.  In addition to financial services discussions, he said, Senator Ted Kennedy (D-MA) was working with various stakeholders on health insurance reform proposals.  Mr. Sonnichsen commented that Congress would also debate reauthorization of the flood insurance program.  
Kevin McKechnie of the American Bankers Insurance Association (ABIA) and the Optional Federal Charter Coalition said that many Members of Congress believe that they must perform a bottom-up review of financial services regulation, including consideration of systemic regulation.  He suggested that Members were interested in merging a number of agencies to oversee all activities of a financial holding company.  He said that in his opinion state and federal systems had failed, and he commented that there would be a federal effort to eliminate regulatory gaps.  
Mr. McKechnie predicted that Congress would use solvency standards included in existing OFC legislation as a starting point when considering how to regulate a federally chartered company.  He said the fact that the federal government gave $150 billion to a single company was powerful motivation to consideration of federal regulation.        
Responding to a question from Rep. Damron, Mr. McKechnie said that many Members of Congress believe that states have been unable to keep insurance companies solvent because several companies had approached the Department of Treasury for TARP funds.  
Rep. Wren said that reform has and will continue in the insurance industry as a result of a collaborative effort between state legislators, regulators, governors, and attorneys general—state officials who, he said, understand the fundamentals of consumer protections.  He said that the life insurance industry had witnessed system-wide modernization during the last ten (10) years.  He added that opportunities to streamline and create uniformity had not taken place in the 50 years prior to then.   
Rep. Wren said that state officials were committed to filling any regulatory gaps and noted that states cannot depend on Congress for anything beyond intervention and preemption.  He said that there is no crisis in the insurance industry that merits the creation of an optional or mandatory federal charter and that many insurance companies oppose the creation of an OFC.  
Wes Bissett, representing the Independent Insurance Agents & Brokers of America (IIABA), said that there was a public relations battle going on to assign blame for the economic crisis.  He reiterated that the state-regulated entities of AIG were its strongest assets and did not have problems.  He urged NCOIL to continue to be vocal in defending the state system.  He commented that Congress would not approve optional regulation and suggested that Members may consider a form of systemic or solvency regulator.
UNIFORMITY AND RECIPROCITY IN PRODUCER LICENSING
NAIC Secretary-Treasurer Commissioner Susan Voss (IA) reported that the biggest issue for insurance agents is state reciprocity and that the NAIC would be more aggressive next year to ensure that states work together.  She commented that NAIC working groups had reviewed all state producer licensing regulations in 2008 to determine if states were meeting Gramm-Leach-Bliley Act (GLBA) reciprocity standards.  She added that the NAIC had certified several new states as being GLBA-compliant.  She said that producer licensing is a success story for the states and that legislators and regulators could continue to work together to encourage the implementation of an NAIC Producer Licensing Model Act (PLMA); support an NAIC position to eliminate Secretary of State corporate registration requirements; and help pursue implementation of NAIC resident uniform licensing standards.         
John Gerni of the American Council of Life Insurers (ACLI) clarified that reciprocity addresses what happens after a resident license is issued and uniformity deals with resident licensing issues such as background checks, prelicensing education, and licensing exams.  He commended state reciprocity efforts and urged legislators and regulators to work on uniformity.  He said that there was no uniformity regarding exam content and a large variation in pass/fail rates among states.  He commented that producer testing lacked transparency.  

Ken Auerbach, representing the PIA, reported that the Department of Justice (DOJ) had named nine (9) concerns with the NARAB bill and noted that it did not address what he called a “backfill problem”—that state laws do not specify enforcement jurisdiction over NARAB members.  He said that trying to perfect NARAB and correcting its constitutional deficiencies should not replace advancing state participation in the National Insurance Producer Registry (NIPR).  He said that legislators and regulators could work together to remove remaining obstacles in certified GLBA states.    
Bill Anderson of the National Association of Insurance and Financial Advisors (NAIFA) said that GLBA was enacted in 1999 with language that said NARAB would be created unless 29 states created either reciprocity or uniformity in producer licensing.  He said that the NAIC chose to pursue reciprocity and noted that over 40 states had adopted the PLMA.  He commented that the NAIC had turned to reviewing uniformity issues and said that an NAIC-Industry Producer Licensing Coalition had created a State Outreach Plan to identify issues in each state that keep that state from being uniform.  He said that teams made up of insurance commissioners, NAIC staff, and industry representatives would review state regulations, and that states may need to pass legislation in 2009 for them to be uniform.  
Mr. Bissett reported that the House had passed H.R. 5611 unanimously by voice vote.  He said that many objections raised by the DOJ related to notification issues, such as requiring the NARAB Board to submit a copy of its Bylaws to Congress instead of to the Executive Branch.  He said that the DOJ did not oppose the NARAB bill.  He added that its main opponents were individuals and groups that disliked its preservation of state authority to regulate insurance producers.     
Responding to a question from Rep. Keiser regarding a role for state legislators, Commissioner Voss said that NAIC working groups were reviewing state laws and regulations to find out where states were not uniform.  She said that the groups, or a state insurance commissioner, would report to state legislators regarding where they believe uniformity does not exist and would offer suggestions for legislative action.  
NAIC MARKET CONDUCT ANNUAL STATEMENT PROPOSAL

Commissioner Voss said the NAIC had started the market conduct annual statement (MCAS) program in 2002 as a pilot to help states work together more effectively, and she added that the State of Ohio had implemented the project.  She said 24 states collect MCAS data and 29 states would participate for 2008 data.  
Commissioner Voss said that the NAIC would transition into the role formerly administered by Ohio.  She said that the NAIC would execute confidentiality agreements to protect MCAS data, analyze the aggregated data, and work with participating states to identify laws that have prevented uniform data definitions.  She said that two (2) issues the NAIC would continue to discuss during its transition in 2009 related to the appropriate review of data for a state regulator’s internal use and to whether public release of some information could benefit consumers.             
Rep. Kennedy expressed concern that the NAIC had approved the proposal after NCOIL had adopted a resolution at its 2008 Summer Meeting urging the NAIC to slow down its consideration of the plan.  Reps. Kennedy and Damron also raised concerns regarding the confidentiality of data and whether the NAIC could sell MCAS data.  Director Mary Jo Hudson (OH) said that the MCAS proposal was a work in progress and commented that the NAIC decision was to further study the annual statement plan.  
Rep. Keiser said that the federal government may take action if states did not demonstrate that they have the capacity and ability to implement reforms.  He said that companies are frustrated by the costs and redundancy of market conduct exams.  Superintendent Joseph Torti (RI) said that the NAIC was moving to a multi-state approach and added that Rhode Island had adopted an NCOIL market conduct model bill, which he called a good first start.  
Dierdre Manna of the Property Casualty Insurers Association of America (PCI) said that the insurance industry had continued to raise concerns regarding the confidentiality of market data.  She said that MCAS data had always been collected under market conduct exam authority and that most states require regulators to keep such data confidential.  She commented that the industry was working on separate legislation to assure confidentiality. 

Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) reiterated Ms. Manna’s concerns and emphasized that the NAIC, as a not-for-profit trade association, did not have the authority to hold market conduct data confidential.  He suggested that the data could be taken out of context if it was publicly released.    
Director Hudson replied that state statutes give regulators the authority to exchange information with the NAIC and that confidentiality requirements imposed on regulators would apply to the NAIC when they exchange information.  She added that states could also execute agreements with the NAIC to further protect confidentiality.

Eric Goldberg of the American Insurance Association (AIA) reiterated the confidentiality concerns and said that he thought centralized collection of market conduct information was inevitable, despite industry objections.  He said that the industry had tried to work with the NAIC to come up with ways to make centralized collection work, including by suggesting that the NAIC provide technical and financial resources to a second state to replicate the function that Ohio had served.  
Mr. Goldberg said the industry had also suggested that the NAIC enter into confidentiality and nondisclosure agreements with any insurers that would provide market conduct data, or that the NAIC consider model legislation to provide confidentiality protections.  He noted that the NAIC had rejected or not responded to the proposals.  

Responding to questions from Sen. Seward, Superintendent Torti said that the NAIC would continue to look at confidentiality issues in 2009.  He noted that states already share confidential data with the NAIC without issue and that the NAIC had never sold that data.
INTERSTATE INSURANCE PRODUCT REGULATION COMPACT

Director Hudson, Vice Chair of the Interstate Insurance Product Regulation Commission (IIPRC) Management Committee, reported that 35 companies had made initial registrations with the Compact and that the IIPRC had approved more than 120 products.  She said that the IIPRC continues to work toward promulgating new national standards, in addition to the 46 uniform standards that it already had approved.  She added that the IIPRC had raised certain consumer protection standards nationally through its standard setting and product approval processes. 

Director Hudson reported that 33 states had enacted Compacting legislation and that several large states, including New York, California, and New Jersey, were considering membership.  She said that Compact members had agreed on pursuing an outreach campaign to promote membership in 2009 and asked NCOIL to join the IIPRC in that effort.  She said that the push for federal regulation of insurance would be strong in 2009 and that one of the state’s best responses is their collaboration in the Compact.  

Rep. Kennedy announced that he had appointed the following legislators to join him on the IIPRC Legislative Committee:  Rep. Robert Damron (KY), Sen. Keith Faber (OH), and Rep. Kurt Olson (AK).  He said that the Committee would hold elections for its Chair and Vice Chair positions.  
SURPLUS LINES INTERSTATE COMPACT

Dan Maher of the Excess Line Association of New York (ELANY) said that the Surplus Lines Insurance Multistate Compact (SLIMPACT) had been developed to address two major issues regarding multistate surplus lines placements:  multistate filings and tax payments.  He said that SLIMPACT would address those items by mandating that a broker comply with the placement law of only one state—the home state of the insured as defined in the Compact.  He said that a broker would send taxes to each state in which the insured had risk.  He added that a Compact Commission would determine how much money each state was due. 

Mr. Maher thanked NCOIL for previously approving a resolution in support of SLIMPACT.  He noted that proponents were trying to obtain support from several key states and from other important entities, including the NAIC and the National Conference of State Legislatures (NCSL).  He said that proponents were trying to build momentum in New York, Texas, California, and Florida, which represent 50 percent of the U.S. surplus lines market, before pursuing the introduction of legislation.  He said that regardless of what happens with H.R. 1065, the Nonadmitted and Reinsurance Reform Act, SLIMPACT could gain momentum by a federal push for surplus lines regulation.  

LEGAL SETTLEMENTS AS PUBLIC POLICY INSTRUMENTS

Rep. Wren, sponsor of a proposed Resolution Concerning the Recent Use of Legal Settlements as Public Policymaking Instruments in the Insurance Arena, moved to postpone indefinitely the resolution as well as a friendly amendment to the resolution.  The Committee voted unanimously to postpone the resolution indefinitely.  
PROPOSED 2009 COMMITTEE CHARGES
Mr. Humphreys said the proposed Committee charges for 2009 were as follows: 

· Expand efforts to educate Congress on the benefits of a state-based insurance system and to oppose federal preemptive measures

· Advance implementation of state modernization initiatives, specifically related to market conduct surveillance, rate and form filing, and uniformity/reciprocity in producer licensing

· Support implementation of and expansion of the Interstate Insurance Product Regulation Compact (IIPRC)

· Monitor NAIC activity regarding accreditation and open meetings

Rep. Keiser moved to include a charge regarding agent licensing model legislation.  The Committee accepted the amended charges without objection.  Assem. Morelle urged NCOIL to begin studying the policy implications of credit default swaps and commented that it would be addressed by the NCOIL Financial Services & Investment Products Committee in 2009.  
ADJOURNMENT
There being no further business, the meeting adjourned at 5:15 p.m.
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