NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE

SPECIAL MEETING ON LIFE SETTLEMENTS
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MARCH 2, 2007
MINUTES
The National Conference of Insurance Legislators (NCOIL) Life Insurance & Financial Planning Committee met for a special session on life settlements at the Hyatt Regency Savannah in Savannah, Georgia, on Friday, March 2, 2007, at 4:15 p.m.

Rep. Michael Ripley of Indiana, chair of the Committee, presided.

Other members of the Committee present were:


Rep. Donald Brown, FL

Assem. Nancy Calhoun, NY


Rep. Pat Patterson, FL

Assem. Ivan Lafayette, NY

Sen. Ralph Hudgens, GA

Sen. James Seward, NY


Sen. Ruth Teichman, KS

Sen. Steve Stivers, OH


Rep. Robert Damron, KY

Sen. Jake Corman, PA


Rep. Fulton Sheen, MI

Rep. Robert Godshall, PA


Rep. George Keiser, ND

Sen. Stewart Greenleaf, PA


Assem. William Barclay, NY

Del. Harvey Morgan, VA


Sen. Neil Breslin, NY


Rep. Virginia Milkey, VT

Other legislators present were: 


Sen. James Lewis, IN


Sen. William J. Larkin, Jr., NY


Rep. Shirley Bowler, LA

Rep. Brian Kennedy, RI


Rep. David Robertson, MI

Sen. Dale Schultz, WI


Sen. Alan Sanborn, MI

Sen. Ann Cummings, VT


Sen. Michael Chaney, MS



Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of Legislative Affairs & Education, 



Life, Health, and Workers’ Compensation Insurance Committees



Kevin Horan, NCOIL Director of State-Federal Relations

NCOIL SUBCOMMITTEE ON LIFE SETTLEMENTS 

Rep. Keiser, Chair of the NCOIL Subcommittee on Life Settlements, said the Subcommittee met twice by conference call after the NCOIL 2006 Annual Meeting, and had decided, after discussing amendments to a National Association of Insurance Commissioners (NAIC) Viatical Settlements Model Act, to use the NCOIL Life Settlements Model Act as a basis for Committee activity.  He said members discussed issues of concern including insurable interest laws, stranger-originated life insurance (STOLI) and related moral hazards, underwriting for STOLI, property rights, premium financing, and notification and transparency regarding consumer and insurance company knowledge of settlement transactions.    
NAIC VIATICAL SETTLEMENTS MODEL ACT
Kentucky Office of Insurance Executive Director Julie McPeak, Chair of the NAIC Life Insurance and Annuities (A) Committee, said an amended NAIC model was passed by the A Committee in December 2006 and would be discussed by the Executive and Plenary Committees during the NAIC Quarterly Meeting in March.  She suggested that because STOLI was an issue of intent, it was not easily legislated.  

Director McPeak then stated that the NAIC tried to address STOLI by defining the “entire universe” of life insurance polices as viatical settlements, then determining which policies could be settled after two (2) and five (5) years, respectively.  She expressed hope that the amended model would remove some of the financial incentives for engaging in STOLI, and noted that securitization of life insurance is not appropriate.   
Responding to questions from Rep. Sheen regarding insurable interest and policy resale, Director McPeak said that with STOLI, the purpose of the policy is not to insure a life, but rather to create a security that could later be sold on the secondary market.
Rep. Godshall mentioned that the Pennsylvania Department of Insurance had not received any complaints regarding STOLI since settlements legislation was enacted.  Director McPeak responded that the consumer would have no reason to complain unless there was a subsequent lawsuit or prosecution, because the consumer would have walked away with “free cash” after settling a policy.  She said the insurance industry would have been the party that was wronged.
Sen. Stivers and Rep. Damron followed with questions related to cash surrender values, policy pricing, and the party responsible for determining insurable interest.  Director McPeak responded that there may not be a settlement market if cash surrender values were higher, and noted that she was not aware of any studies that examined the impact of the settlement industry on lapse rates.  She said that insurance agents were often responsible for determining whether an insurable interest existed at policy issuance.    
After providing a brief history of the viatical settlement industry, Louisiana Insurance Commissioner James Donelon cautioned that eliminating lapse rate pricing or adding to the cash surrender value of a policy, would affect the cost of life insurance.  
NCOIL LIFE SETTLEMENTS MODEL ACT

Rep. Keiser referred to a letter written by Rep. Godshall and signed by some of the members of the NCOIL Subcommittee, noting that it did not represent the Subcommittee’s official position.  He stated that the letter proposed basic principles regarding STOLI and urged the full Committee to: pass a resolution urging state departments of Insurance to enforce existing insurance laws that combat STOLI; adopt consumer disclosures for premium financing; and authorize life insurance companies to require an applicant for new life insurance policy to certify that she or he is not participating in a STOLI scheme.  
After further discussion of Rep. Godshall’s letter, as well as of issues regarding insurable interest, the NCOIL model versus the NAIC model, and future Subcommittee meetings, members decided to receive comments from interested parties before determining whether formal NCOIL action would be appropriate.
INTERESTED PARTIES
Members convened a panel that included:

· Bill Fisher and George Coleman representing the American Council of Life Insurers (ACLI), Association for Advanced Life Underwriting (AALU), National Association of Independent Life Brokerage Agencies (NAILBA), and the National Association of Insurance and Financial Advisors (NAIFA).  
· Steve Washington representing the Life Settlement Institute (LSI) 
· Doug Head and Brian Freeman representing the Life Insurance Settlement Association (LISA)
· Scott Cipinko of the Life Insurance Finance Association (LIFA)
· Gary Sanders of NAIFA.

Mr. Fisher said that insurable interest laws were meant to prohibit, at the inception of a contract, wagering on human life and declared that STOLI created such wagering.  He provided an example of STOLI by describing a recent change to a life insurance policy where 84 beneficiaries were named from countries that included Colombia, Costa Rica, Argentina, and Germany.  He suggested that if life insurance companies had to change pricing as a result of STOLI, prices would increase dramatically and policies could become unaffordable for those not engaged in STOLI.

Mr. Coleman described the concept of lapse rates, and commented that his company, and many others, had met with state Departments of Insurance to discuss STOLI issues.  He urged members not to pass a resolution asking the NAIC to delay action on its model act, and noted that the model had been passed in 37 states.  He informed members that the ACLI proposed expanding the prohibition period for settling a policy from two (2) to five (5) years with many exceptions, including if an owner becomes terminally ill, disabled, retires, divorces or goes bankrupt.  He said the two-year prohibition would remain for consumers that financed their policy without premium assistance.      
Mr. Washington suggested that legislators attempt to reach consensus on a definition for STOLI, and investigate its prevalence.  He argued that the NAIC never defined the problem of STOLI, and criticized the NAIC process for not providing adequate notice, or time for comment, regarding numerous amendment proposals that were accepted by the A Committee.  He said that an important issue to consider was consumer knowledge, and added that consumers should be aware of options beyond surrendering their policies to insurance companies.  
Mr. Head said that LISA had proposed amendments to the NCOIL model that included extensive disclosures to insurers.  He said that LISA believed insurers needed the capacity to gather additional information about specific transactions and their details.  He agreed with Mr. Washington that consumers should have knowledge about the option to settle when they are about to lapse policies.        
Mr. Freeman discussed tax implications related to settlements.  He said that when an investor purchases a policy and collects the death benefit, the U.S. Department of the Treasury views the death benefit as “revenue positive,” meaning the investor would pay taxes on the earned investment income.  Mr. Freeman also expressed his belief that, regarding lapse rates, policy premiums would not increase because of the settlement industry.  He noted that settlement companies generally purchase policies from older individuals, and said that older individuals typically do not lapse policies. 

Mr. Cipinko said the premium finance industry helps people purchase life insurance policies when they would otherwise need to liquidate assets in order to protect those very assets.  He argued that premium finance entities are not providers, and should not be considered a part of the secondary market.  He suggested that the NAIC model creates the inference that the lender operates in the secondary market.      
Mr. Sanders reiterated comments made by Mr. Fisher and Mr. Coleman, and recognized that, throughout his career, arguments were usually made in support of open markets, and reduce limitations on the sale of products.  He said NAIFA and others now support imposing product restrictions because of the magnitude of the harm being done.  
Sen. Seward asked whether a life insurance company could include a provision in a policy contract regarding a right of first refusal to settle the policy.  Mr. Fisher said it depends on whether the state regulator would approve it, but noted that several states do permit such provisions.  Mr. Head said the Interstate Insurance Product Regulation Commission (IIPRC) recently decided that those contract terms would not be appropriate. 
After further discussion of lapse rates and policy premiums, Rep. Brown opined that it was very important for members to be cognizant of the fact that legislator action could result in increased costs for life insurance products.   
Elliott Kroll of Herrick, Feinstein LLP applauded the New York State insurable interest statute for focusing on issuing life insurance based on the consumer’s initiative, and urged other states to consider the N.Y. language.  He said the two-year rule for settling a policy was the industry standard and should be upheld.
Legislators also discussed issues including the feasibility of creating a dual tract system, in which an insurance company could offer policies with or without alienable rights, and the creation of a look-back requirement to catch suspicious transactions.
FUTURE NCOIL ACTION

After discussing issues related to scheduling a follow-up meeting of the Subcommittee on Life Settlements, including who could attend, and where and when it would be held, a motion was made to reauthorize the Subcommittee, and to instruct NCOIL staff to schedule an interim meeting to discuss amending the NCOIL Life Settlements Model Act.  Rep. Ripley determined that members of the Committee that attend the interim meeting would be appointed to the Subcommittee.  The motion passed unanimously. 
Rep. Damron then proposed a resolution that would express NCOIL support for the enforcement of existing state laws, including insurable interest, life settlement, and consumer protection laws, as mechanisms to combat STOLI schemes.  Rep. Damron said the resolution would also request that the NAIC defer final consideration of its Viatical Settlement Model Act until its December 2007 Winter Meeting.  Following a two-thirds vote of the Committee to waive the NCOIL 30-day deadline rule, members voted to adopt the resolution.
ADJOURNMENT

There being no further business, the meeting adjourned at 6:20 p.m.
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