NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

STATE-FEDERAL RELATIONS COMMITTEE/NCOIL-NAIC DIALOGUE

WESTON, FLORIDA

FEBRUARY 24, 2006

MINUTES

The National Conference of Insurance Legislators (NCOIL) State-Federal Relations Committee met at the Bonaventure Resort & Golden Door Spa in Weston, Florida, on Friday, February 24, 2006, at 3:30 P.M.
Rep. Craig Eiland of Texas, Chair of the Committee, presided.

Other members of the Committee present were:
Sen. Joseph Crisco, CT

Sen. Steven Geller, FL
Rep. Shirley Bowler, LA

Rep. Fulton Sheen, MI
Sen. Carroll Leavell, NM

Sen. Neil Breslin, NY

Assem. Ivan Lafayette, NY

Rep. David Evans, OH

Rep. Ron Peterson, OK
Rep. Tony Melio, PA
Rep. Brian Kennedy, RI
Rep. Gene Seaman, TX

Rep. Mark Young, VT
Del. Harvey Morgan, VA
Other legislators present were:  


Rep. Bob McCluskey, CO

Sen. William J. Larkin, Jr., NY


Sen. Duane Mutch, ND


Rep Frank Wald, ND

Rep. Robert Godshall, PA

Rep. Michael Reese, VT
Also in attendance were:

Susan Nolan, Nolan Associates, NCOIL Executive Director


Paul Donohue, NCOIL Director of State-Federal Relations


Candace Thorson, NCOIL Deputy Executive Director

Mike Humphreys, NCOIL Director of Legislative Affairs & Education, 


Life, Health, and Workers’ Compensation Insurance 

MINUTES

The Committee voted unanimously to approve the minutes of its November 18, 2005, meeting in San Diego, California.

STATE MODERNIZATION AND REGULATORY TRANSPARENCY (SMART) ACT        

Mr. Donohue reported on his meeting with Robert Gordon and Glenn Westrick, Senior Counsel and Counsel, respectively, of the U.S. House of Representatives Committee on Financial Services, regarding the future of the proposed SMART Act.  According to Mr. Donohue, Mr. Gordon reported that the SMART Act was still on the Committee’s agenda and that a number of the bill’s sections had been rewritten, though a few needed further work.  Mr. Gordon said the new bill would retain much of the flavor of the original and that groups objecting to the original bill, like the Consumer Federation of America (CFA), would, in all likelihood, still object.  Mr. Gordon believed that, unlike last time, there would be a short review process prior to congressional introduction. 
Mr. Donohue said he asked Mr. Gordon whether, upon rewrite, there would be private review conferences, similar to what took place last spring, as opposed to public review.  Mr. Gordon replied that the last set of hearings were open to everyone.  According to Mr. Donohue, when he pointed out that the hearings were not open to NCOIL, Mr. Gordon modified his characterization of what occurred and stated that the sessions were open to all those with “constructive comments.”  Mr. Donohue opined that Mr. Gordon's characterization was shorthand for “those who were in favor of the bill.”
Mr. Donohue reported that during their discussion on the SMART Act, Mr. Gordon picked up a document from his desk and said that they had received “another love letter” that day.  Mr. Donohue stated that Mr. Gordon then handed him the latest state-sponsored anti-SMART resolution, which in this case had been passed by the Michigan Legislature.  Mr. Donohue said he told Mr. Gordon that Rep. Sheen, one of the cosponsors of the resolution, was an NCOIL legislator.  According to Mr. Donohue, Mr. Gordon responded that NCOIL-inspired resolutions, which have passed in key states, were “poisoning the well” in the House of Representatives and were diminishing chances for the SMART Act’s ultimate passage.  Mr. Gordon said that, given that there were only 60 days left in this legislative session, it was questionable whether the SMART Act would be introduced in the near future.  
OPTIONAL FEDERAL CHARTER INITIATIVES

J.  Kevin McKechnie, Chairman of the Optional Federal Charter Coalition (OFCC) and Associate Director of the American Bankers Insurance Association (ABIA), said that Optional Federal Charter (OFC) legislation is moving forward and, while he would not make predictions as to the date of introduction, he indicated that it would happen soon.  Mr. McKechnie explained that OFC was not the only subject the Senate would be investigating; he said they would be looking at all aspects of state insurance regulation.  Mr. McKechnie said the Senate would also be exploring all-encompassing insurance proposals, including plans that would incorporate the Terrorism Risk Insurance Act (TRIA) and an OFC. 
Mr. McKechnie opined that an OFC would allow insurers that do not hold licenses in states such as Louisiana, Mississippi, and Florida to go into those states immediately and offer insurance products that are not currently available.  Mr. McKechnie commented that immediate insurer access represents one of the best arguments for implementing an OFC. 
Rep. Eiland asked what other areas of state insurance regulation the Senate would be examining.  Mr. McKechnie replied that flood and disaster response are areas that require significant federal funding and, therefore, are areas in which Congress seeks greater control.  Mr. McKechnie also indicated that insurer solvency was of great concern to the Senate.
Assem. Lafayette stated that is not fair to consumers, who have grown to depend on state oversight and consumer protections, to put them under an OFC that lacks such protections.  Mr. McKechnie stated that the OFCC held that same viewpoint and as a result incorporated 37 National Association of Insurance Commissioners (NAIC) model laws and numerous New York State insurance laws into its proposed OFC bill.  Mr. McKechnie said that the OFCC initially had problems recruiting supporters due to the strictness of the laws it proposed integrating into the OFC.  As an example, Mr. McKechnie reported, under the OFC, insurance agents and companies would be required to undergo annual regulatory examinations.  Mr. McKechnie observed that no state currently examines agents on an annual basis.  Mr. McKechnie said this is similar to bank regulations that require regularly scheduled examinations and prescribe stiff penalties for noncompliance.  
Sen. Geller said that labels play an important role in the propaganda of OFC.  He said that one such word, touted by those in favor of an OFC and now used by those on both sides of the debate, is “modernization.”  Sen. Geller opined that “modernization” equates to loss of state control over insurance regulation, and he therefore urged fellow NCOIL legislators not to use the word.

Rep. Bowler said that as a legislator from a state with great natural disaster devastation and that suffered a tremendous hit to its state-run property insurance plan, it is her belief that things would be better off had the state participated in an OFC.  Rep. Bowler then said that NCOIL should maintain its opposition to the SMART Act since it would be overseen by the NAIC, a non-legislative body
Rep. Sheen warned legislators against any legislation that was labeled “optional” because, ironically, it was not.  Rep. Sheen said he has yet to see an example of a system the federal government can manage better than the states.
Wes Bissett of the Independent Insurance Agents and Brokers of America (IIABA) said that the OFC proposal, as envisioned by Mr. McKechnie, would put states out of the business of insurance regulation.  Mr. Bissett explained that, in accord with what occurred when states lost control over banking, policy set in Washington would become the de facto standard for all insurance regulation, even that remaining with the states.  Mr. Bissett stated that the goal of the SMART Act is to preserve state regulation although, in its current form, the draft defers too much authority to the NAIC.  Mr. Bissett pointed out that the SMART Act is only a discussion draft and will look different once it is introduced as legislation.  Mr. Bissett encouraged legislators to work with the U.S. House of Representatives Committee on Financial Services to change the SMART Act so that it would be acceptable to the states.  Mr. Bissett warned that OFC proponents were spending millions of dollars on Capitol Hill in an effort to gain support for an OFC.
Sen. Geller asked, since both Mr. Bissett and Mr. McKechnie claim they are in favor of protecting state regulation, why not keep regulation as it is and avoid all federal schemes?  Mr. McKechnie responded that change is necessary, since it would be impossible to get the country’s 7,560 state representatives and 56 insurance commissioners to reach consensus on a uniform insurance system, which industry needs to be competitive.  
Sen. Larkin said that New York State congressional representatives and senators would not guarantee him, despite his written requests, that state insurance premium taxes would go untouched by the federal government if the SMART Act or an OFC became law.  
Rep. Eiland read and discussed a proposed Draft Model State Resolution In Opposition To Federal Preemptive Insurance Regulatory Measures and then asked legislators to adopt it in their states and send it to their congressional counterparts.  Upon a motion made and seconded, the Committee voted to adopt the draft resolution and forward it to the Executive Committee for its consideration the following day.
INTERSTATE COMPACT
Rep. Sheen reported that interstate compact legislation had passed the Michigan House of Representatives and had been sent to the Michigan Senate.  Rep. Peterson reported that the Oklahoma House of Representatives had passed similar legislation and had sent it to the Oklahoma Senate for approval.  Sen. Leavell reported that compact legislation was unable to move out of the New Mexico Senate Judiciary Committee due to strong opposition from New Mexico trial attorneys.  Sen. Geller reported that compact legislation has not passed in Florida due to opposition from insurance agents. 
Alessandro Iuppa, Maine Insurance Superintendent and President of the NAIC, stated that implementation of the Interstate Compact was the number one priority of NAIC leadership in 2006.  He reported that 20 states have passed interstate compact legislation and that 15 to 20 other states are seriously considering it.  Superintendent Iuppa said he was very confident that the necessary 26 states would join the compact this year and that this would spur other states to participate as well.  
Rep. Eiland asked what the NAIC had done structurally to prepare for operation of the compact.  Superintendent Iuppa reported that the NAIC had put together a business plan for the Interstate Compact’s operation but that the member states would first have to adopt the bylaws, rules, and regulations under which the Commission would operate.  He stated that the NAIC had adopted 39 suggested standards for potential use by the Commission, but their use would depend upon vote by the Commission.  As far as the physical location was concerned, Superintendent Iuppa stated that the NAIC office in Washington was undergoing remodeling to accommodate the Compact Commission when it begins operation.  He said that the Interstate Compact represents a strong response to those who are calling for an OFC.
Superintendent Iuppa then noted that the NAIC's response to potential OFC legislation would depend on the specifics of an OFC bill.  He said that the NAIC has the technical expertise and resources to analyze such legislation and would do so in a manner similar to its review of the SMART Act.  Superintendent Iuppa also stated that he has instructed new NAIC Washington staff to be vigilant for OFC legislation and to make Senate and House staff aware of the issues.  To that end, he reported that NAIC would visit all 535 Senate and House offices at least once during the next few months.  Superintendent Iuppa also reported that the NAIC has instituted a continuing education program in Washington for congressional staff members to bring them up to date on insurance issues.  There will also be an NAIC meeting in Washington at least once a year, he said, during which time commissioners can visit with their congressional representatives.
Rep. Kennedy questioned Superintendent Iuppa regarding provisions in Senate Bill 1955, the Health Insurance Marketplace Modernization and Affordability Act of 2005, that would place four NAIC commissioners on the oversight panel created under the bill, along with two legislators chosen by the National Conference of State Legislators (NCSL).  Rep. Kennedy observed that NAIC staff had worked closely with Senator Michael Enzi (R-WY), one of the bill’s cosponsors, and that the NAIC had recently hired a key NCSL staff member.  Superintendent Iuppa responded that the NAIC had only lent technical expertise to Senator Enzi’s staff, had not drafted provisions for the bill, and had not advocated any one organization over another.  
ADJOURNMENT
There being no further business, the meeting adjourned at 4:30 p.m.
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