NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

SPECIAL STATE-FEDERAL RELATIONS COMMITTEE 

 MEETING ON MARKET CONDUCT REFORM
WESTON, FLORIDA

FEBRUARY 24, 2006

MINUTES

The National Conference of Insurance Legislators (NCOIL) Special State-Federal Relations Committee Meeting on Market Conduct Reform met at the Bonaventure Resort & Golden Door Spa in Weston, Florida, on Friday, February 24, 2006, at 4:30 P.M.
Rep. Craig Eiland of Texas, Chair of the Committee, presided.

Other members of the Committee present were:

Sen. Joseph Crisco, CT

Sen. Steven Geller, FL

Rep. Shirley Bowler, LA

Rep. Fulton Sheen, MI
Sen. Carroll Leavell, NM

Sen. Neil Breslin, NY

Assem. Ivan Lafayette, NY

Rep. David Evans, OH

Rep. Ron Peterson, OK
Rep. Tony Melio, PA
Rep. Brian Kennedy, RI

Rep. Gene Seaman, TX

Rep. Mark Young, VT

Del. Harvey Morgan, VA
Other legislators present were:  


Rep. Bob McCluskey, CO


Sen. William J. Larkin, Jr., NY 

Sen. Duane Mutch, ND


Rep Frank Wald, ND


Rep. Robert Godshall, PA


Rep. Michael Reese, VT

Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Paul Donohue, NCOIL Director of State-Federal Relations


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of Legislative Affairs & Education, 


Life, Health, and Workers’ Compensation Insurance


BACKGROUND REGARDING MARKET CONDUCT 
Rep. Eiland explained that until a few years ago there was very little uniformity and standardization in the area of market conduct surveillance.  Rep. Eiland said that NCOIL efforts began when the Insurance Legislators Foundation (ILF), NCOIL's research and educational arm, commissioned two studies into market conduct regulation.  Rep. Eiland explained that the studies, conducted by Pricewaterhouse Coopers and Georgia State University, found, among other things, wide disagreement and inconsistencies in market conduct, leading to widespread and wasteful redundancies. 

Rep. Eiland said that, because of the ILF findings, NCOIL began drafting a market conduct model bill in 2003.  After much work, he said, NCOIL adopted its Market Conduct Surveillance Model Law on February 27, 2004.  He said that following discussions with the National Association of Insurance Commissioners (NAIC), NCOIL adopted a joint NCOIL/NAIC Market Conduct Surveillance Model Law on July 16, 2004.  He said the NAIC then adopted it on September 12, 2004.  Rep. Eiland said that since then, no states have adopted or supported the joint NCOIL/NAIC model.  Rep. Eiland said that, working with the Texas Department of Insurance, he was able to pass a market conduct bill in Texas but that the bill had numerous provisions that differed from both the original NCOIL model and the joint draft.  

Rep. Eiland explained that “market analysis” is a process whereby market conduct surveillance personnel collect and analyze information from filed schedules, surveys, required reports, and other sources in order to develop a baseline and to identify patterns and/or practices of insurers that deviate significantly from the norm or that may pose a potential risk to the insurance consumer.  Rep. Eiland explained that a “market conduct action” is any of the full range of activities that the Commissioner may initiate to assess the market and practices of individual insurers, beginning with market analysis and extending to targeted examinations.  Rep. Eiland said that the term “targeted examination” is defined as a state-specific exam whose need is based on the results of market analysis indicating problems with either a specific line of business or specific business practices, including but not limited to underwriting and rating, marketing and sales, complaint handling operations/management, advertising materials, licensing, policyholder services, non-forfeitures, claims handling, and policy forms and filings.  Rep. Eiland said that market conduct does not include a commissioner’s activities to resolve an individual consumer complaint or a report of a specific instance of misconduct.
Upon a motion made and seconded, the Committee voted to reconsider the February 2004 Market Conduct Surveillance Model Law (one option for future NCOIL market conduct action) in order to determine if changes were warranted. 

BILL SPECIFICS

Del. Morgan questioned the provision in Section 8 regarding conflicts of interest for outside contractors.  He suggested that the provision contain a time limitation so that a contractor who was working for a state for a number of years would not be subject to disqualification because of previous employment with an insurer that was subject to an exam.  Rep. Eiland explained that the intent of the provision was to identify the potential for conflict and that disqualification of the employee was not necessarily required.  
Rep. Wald asked for clarification of Section 6 (j) (2) (D), involving the establishment of an arbitration mechanism to resolve conflicts with insurers regarding examination fees.  Rep. Eiland explained that there is currently no mechanism in place in most states to address disputes between insurance commissioners and insurers regarding the propriety of examination fees charged by outside contractors.  Rep. Eiland said that the purpose behind this section was to make the commissioner aware of the fees charged by its outside contractors and to allow insurers to challenge those fees if they believe them to be excessive. 
INDUSTRY COMMENTS

Catherine Paolino, Senior Counsel, American Insurance Association (AIA), said there are important provisions that were not included in either the February 2004 Market Conduct Surveillance Law or the subsequent joint model act.  Ms. Paolino said confidentiality, framework, and communications were all important areas that should be included in an NCOIL market conduct bill.  As to confidentiality, Ms. Paolino said that protecting insurer compliance information was critical for four reasons: 1) market conduct reports are by definition exception reports, which means they only look at problems within a company and do not give a balanced picture of the company; 2)  data about claimants that is shared with regulators might come out in the report, breaching the privacy of those claimants; 3) open communication between insurers and regulators is hobbled without confidentiality; and 4) companies should be given incentive to engage in self-initiated internal audits and investigations, which is less likely to occur if those audits and investigations become public.
Rep. Eiland agreed that an NCOIL model law should address confidentiality.  He said the issue pits the need for fairness to insurers against the disclosure necessary for a public process.  Rep. Eiland suggested the possibility of deleting sensitive company information at some point prior to the completion of an exam.  He also said that if legislators have a self-audit rule in their state law that includes a self-evaluative privilege, they should include it in their market conduct law as well.
Ms. Paolino said that communication transparency was also important and that insurer concerns fell into five areas: 1) information made public about insurers should be verified for its truthfulness to avoid unfairly punishing insurers, especially in the posting of complaints; 2) complaint reporting throughout the states should be standardized; 3) regulators should be restricted to obtaining only information that is necessary to accomplish the goals of an examination and, once such information is received, it should not be requested again for that or any other exam; 4) insurers should be contacted early in the investigation process so as to avoid unnecessary or extended market conduct examinations on issues that could be satisfactorily explained by the insurer; and 5) changes in NAIC work products affecting investigations and exams should be publicly discussed before being instituted by regulators.

Rep. Eiland explained that, as to Ms. Paolino's fifth point, the NCOIL market conduct model would establish a public process regarding handbook changes.

Ms. Paolino said her last area of concern was that of domestic deference, which she said would lead to a more efficient oversight system at a lower cost.  Rep. Eiland explained that domestic deference would create a system whereby a state insurance commissioner would be primarily responsible for examining insurers domiciled in his or her state and that non-domiciliary states would be limited to examining only situations specific to those secondary jurisdictions.  Rep. Eiland said that what he did in Texas was to empower the state commissioner with the unappealable power to determine whether another state’s system met Texas standards before deferring the examinations of insurers domiciled in those states.  Rep. Eiland observed that domestic deference would work well with a proposed NAIC plan to certify states as to the quality of their systems.  

Jim Tuite, Associate General Counsel, State Farm Mutual Automobile Insurance Companies, said that a company's work product and core data were the key items that required confidentiality in a market conduct report.  Mr. Tuite said that given the changing dynamic of market conduct examinations, specifically the use of more informal investigations such as phone calls and letters, the definition and application of confidentiality should also extend to cover those situations.  He reported that the state of Florida has enacted statutes that protected those situations.  Rep. Eiland said that NCOIL would look at Florida's statutes regarding work product confidentiality as part of its investigation, but cautioned that applying confidentiality requirements to the final market conduct report was a different and highly controversial matter.
Betsy M. Pelovitz, America's Health Insurance Plans, said that data verification and complaint reconciliation are extremely important to her members.  Ms. Pelovitz said member companies have had information from other companies integrated into their complaint ratio due to failures by regulators to verify complaint data.  Rep. Eiland pointed out that if regulators were to follow NCOIL's market conduct bill, there would be a continuum of actions, ranging from phone calls to full-blown examinations, which would eliminate such inaccuracies.
Rep. Keiser inquired as to the cause of misfiled and incorrect data in NAIC databases.  Ms. Pelovitz said that it is mostly due to human error involving improper submissions and that such errors will continue to persist without verification.  She said that some of the information comes from the NAIC clearinghouse and that some comes from individual commissioners.  Ms. Pelovitz suggested that NCOIL consider amending sections 4 (a) and 6 (g) to require that regulators verify the information gathered.  Sen. Redfield said that addressing the issue would be reasonable but that it should be in the form of a remedy available to insurers as opposed to a burden put on commissioners.  Sen. Breslin said that if insurer information in the report were truly incorrect and uncontroverted, allowing insurers a remedy would be proper.
Rep. Eiland pointed out that the Center for Economic Justice (CEJ) and the Consumer Federation of America (CFA) sent some well thought-out suggestions for changes to the February 2004 market conduct bill and asked that the legislators review them.
John Lobert, Property Casualty Insurers Association of America (PCI), suggested that the Committee reference the Texas market conduct bill for suggested changes to the NCOIL February 2004 model law.  He said the Texas bill has provisions that are not contained in either of the NCOIL models.
REPORT OF THE TEXAS DEPARTMENT OF INSURANCE
David Durden, Director of Government Relations for the Texas Department of Insurance, reported that the Texas market conduct bill became effective in September of 2005.  Mr. Durden said that there have been no implementation problems with the bill.  He said that he has completed several market conduct examinations, which were done for cause and were completed without problem.  Mr. Durden also said that Texas has completed approximately 40 market analyses of companies in concert with the NAIC without incident.  Mr. Durden said the only difference, so far, in how his office conducts business under the new law is in the area of notice.  Mr. Durden said the Department has more formalized its notice requirements and procedures to comply with new statute. 
Rep. Eiland said that, in the past, a market conduct exam meant a full-blown, in-depth, on-site examination but that now the process includes less formal methods, such as letters, phone calls, and desk exams.  Rep. Eiland asked Mr. Durden to keep NCOIL informed of any changes or fixes to the new law that the Department implements.  
Sen. Leavell asked whether market conduct examination information from Texas would be available to New Mexico if they were having similar problems with the same insurers.  Rep. Eiland said that the sharing of market conduct information and the coordination of examinations was required under Texas’s market conduct law.  Rep. Eiland added that, in one situation with which he is personally acquainted, four states sent officials from their insurance departments to conduct an examination on the same Texas insurance company.  He said they all asked the same questions and requested the same documents because there was no coordination between the departments.
GAME PLAN FOR NCOIL ACTION
Rep. Eiland suggested that the Committee solicit comments from industry, consumer groups, and other interested parties on the February 2004 market conduct bill prior to the next meeting.  Rep. Eiland also suggested that changes made between adoption of the February 2004 market conduct bill and the July 2004 version be identified by staff and made available to legislators to assist in their deliberations. 
Rep. Keiser suggested that Rep. Wald, as president of NCOIL, appoint a subcommittee to examine and discuss proposed changes prior to the next meeting.  Rep. Wald said that he would accept Rep. Keiser's recommendation.
ADJOURNMENT
There being no further business, the meeting adjourned at 5:45 p.m.
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