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Section 1. Title

This Act shall be known as and may be cited as the “[State] Pharmacy Benefits Manager
Licensure and Regulation Act.”

Section 2. Purpose

(a) This Act establishes the standards and criteria for the regulation and licensure of
pharmacy benefits managers providing claims processing services or other prescription
drug or device services for health benefit plans.

(b) The purpose of this Act is to:

(1) Promote, preserve, and protect the public health, safety, and welfare through
effective regulation and licensure of pharmacy benefits managers;
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(2) Provide for powers and duties of the Insurance Commissioner, the State
Insurance Department; and

(3) Prescribe penalties and fines for violations of this Act.
Section 3. Definitions
For purposes of this Act:
(a) "Claims processing services" means the administrative services performed in
connection with the processing and adjudicating of claims relating to pharmacist services
that include:

(1) Receiving payments for pharmacist services;

(2) Making payments to pharmacists or pharmacies for pharmacist services; or

(3) Both subdivisions (a)(1) and (2) of this section.
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{d) (b) “Independent pharmacy” means a pharmacy that is not in any way affiliated with a
pharmacy benefits manager affiliate.
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() (c) "Other prescription drug or device services™ means services other than claims
processing services, provided directly or indirectly, whether in connection with or
separate from claims processing services, including without limitation:

(1) Negotiating rebates, discounts, or other financial incentives and arrangements
with drug companies;

(2) Disbursing or distributing rebates;

(3) Managing or participating.in incentive programs or arrangements for
pharmacist services;

(4) Negotiating or entering into contractual arrangements with pharmacists or
pharmacies, or both;

(5) Developing formularies;
(6) Designing prescription benefit programs; or

(7) Advertising or promoting services.
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(h) (d) "Pharmacist" means an individual licensed as a pharmacist by the State Board of
Pharmacy.

(i) (e) "Pharmacist services" means products, goods, and services, or any combination of
products, goods, and services, provided as a part of the practice of pharmacy.

&) (1) "Pharmacy" means the place licensed by the State Board of Pharmacy in which
drugs, chemicals, medicines, prescriptions, and poisons are compounded, dispensed, or
sold at retail.
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M (2) (1) "Pharmacy benefits manager" means a person, business, or entity, including a
wholly or partially owned or controlled subsidiary of a pharmacy benefits manager, that
provides claims processing services or other prescription drug or device services, or both,
for health benefit plans.

(2) "Pharmacy benefits manager" does not include any:
(i) Healthcare facility licensed in [this State];
(i)  Healthcare professional licensed in [this State];

(i) Consultant who only provides advice as to the selection or
performance of a pharmacy benefits manager; or

(iv) Entity that provides claims processing services or other prescription
drug or device services for the fee-for-service [State]Medicaid Program
only in that capacity.

(m) (h)"Pharmacy benefits manager affiliate" meansa pharmacy or pharmacist that
directly or indirectly, through one (1) or more intermediaries, owns or controls, is owned
or controlled by, or isunder common ownership-or control with a pharmacy benefits
manager.
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License to do business — Annual statement — Assessment

Maﬂg. Prohibited Practices

(2) The commissioner shall prescribe the application for a license to operate in this

State as a pharmacy benefits manager and may charge application fees and renewal fees

as established by rule.
financial standards, and reporting requirements.of pharmacy benefits managers under this

(@) (1) A person or organization shall not establish or operate as a pharmacy benefits
Act and not inconsistent herewith.

manager in this State for health benefit plans without obtaining a license from the

Insurance Commissioner under this Act.
(b) (1) The commissioner shall issue rules establishing the licensing, fees, application,

Section 4.
Section 6 5.
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{(b) (a) A pharmacy benefits manager or representative of a pharmacy benefits manager
shall not:

(1) Cause or knowingly permit the use of any advertisement, promaotion, solicitation,
representation, proposal, or offer that is untrue, deceptive, or misleading;

(2) Unless reviewed and approved by the commissioner, charge a pharmacist or
pharmacy a fee related to the adjudication of a claim, including without limitation a fee
for:

(A) The receipt and processing of a pharmacy claim;

(B) The development or management of claims processing services in a pharmacy
benefits manager network; or

(C) Participation in a pharmacy benefits manager network;

(3) Unless reviewed and approved by the commissioner in coordination with the State
Board of Pharmacy, require pharmacy accreditation standards or certification
requirements inconsistent with, more stringent than, or.in addition to requirements of the
board,;

(4) (A) Reimburse an independent pharmacy or pharmacist in the state an amount less

than-the-amount that the pharmacy benefits manager reimburses a pharmacy
benefits manager affiliate for providing the same pharmacist services.

(B) The amount shall be calculated on a per-unit basis using the same generic
product identifier or generic code number; or

(5) Do any combination of the actions listed in subdivisions (b)(1)-(4) of this section.

{¢) (b) A claim for pharmacist services shall not be retroactively denied or reduced after
adjudication of the claim, unless:

(1) The original claim was submitted fraudulently;

(2) The original claim payment was incorrect because the pharmacy or pharmacist had
already been paid for the pharmacist services; or

(3) The pharmacist services were not properly rendered by the pharmacy or
pharmacist.
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{d) (c) Termination of a pharmacy or pharmacist from a pharmacy benefits manager
network shall not release the pharmacy benefits manager from the obligation to make any
payment due to the pharmacy or pharmacist for pharmacist services properly rendered.

{e) (d) The commissioner may issue a rule establishing prohibited practices of pharmacy
benefits managers providing claims processing services or other prescription drug or
device services for health benefit plans.

Section 7 6.  Gag clauses prohibited

(@) In any participation contracts between pharmacy benefits managers and pharmacists
or pharmacies providing prescription drug coverage for health benefit plans, no pharmacy
or pharmacist may be prohibited, restricted, or penalized in any way from disclosing to
any covered person any healthcare information that the pharmacy or pharmacist deems
appropriate regarding the nature of treatment; risks, or alternatives thereto, the
availability of alternate therapies, consultations, or tests, the decision of utilization
reviewers or similar persons to authorize or deny services, the process that is used to
authorize or deny healthcare services or benefits, or information on financial incentives
and structures used by the insurer.

(b) A pharmacy or pharmacist may provide toan insured information regarding the
insured's total cost for pharmacist services for a prescription drug.

(c) A pharmacy orpharmacist shall not be proscribed by a pharmacy benefits manager
from discussing information regarding the total cost for pharmacist services for a
prescription drug or from selling a more affordable alternative to the insured if a more
affordable alternative is available.

(d) A pharmacy benefits manager contract with a participating pharmacist or pharmacy
shall not prohibit, restrict, or limit disclosure of information to the Insurance
Commissioner, law enforcement, or state and federal governmental officials investigating
or examining a complaint or conducting a review of a pharmacy benefits manager's
compliance with the requirements under this Act.

Section 8 7. Enforcement

(@) The Insurance Commissioner shall enforce this Act.

(b) (1) The commissioner may examine or audit the books and records of a pharmacy
benefits manager providing claims processing services or other prescription drug or
device services for a health benefit plan to determine if the pharmacy benefits manager is

in compliance with this Act.

(2) The information or data acquired during an examination under subdivision (b)(1)
of this section is:
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(A) Considered proprietary and confidential; and
(B) Not subject to the [Freedom of Information Act]? of this State
Section 9 8. Rules

(@) (1) The Insurance Commissioner may adopt rules regulating pharmacy benefits
managers that are not inconsistent with this Act.

(2) Rules that the commissioner may adopt under this Act include without limitation
rules relating to:

(A) Licensing;

(B) Application fees;

(C) Financial solvency requirements;

(D) Pharmacy benefits manager network adequacy;

(E) Prohibited market conduct practices;

(F) Data reporting requirements; underStateprice-geugingtaws

(H) Rebates;
(I) Prohibitions and limitations on the corporate practice of medicine (CPOM)?3;
(J) Compensation; o

(K) Lists of health benefit plans administered by a pharmacy benefits manager in
this state:

L)

(b) Rules adopted under this Act shall set penalties or fines, including without limitation
monetary fines, suspension of licensure, and revocation of licensure for violations of this

2 DRAFTING NOTE: State FOIAs have different names in different states, often called Open Records
Acts, Public Records Act, Public Records Law, etc. and thus the specific title used in this subsection needs

to be tailored accordingly.

® DRAFTING NOTE: Commissioners may wish to evaluate whether PBMs disregarding of physicians’
prescribing practices and substituting their (PBMs”) own judgment through the use of mandated step
therapy constitutes the practice of medicine.
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Act and rules adopted under this Act.
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Section 13 9. Severability Clause
If any provision of this act or the applicatio
held invalid, the invalidity shall not affect
which can be given effect without the inval
provisions of this act are declared severable.
Section 14 10.  Effective Date

This Act is effective immediately.
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