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THURSDAY, NOVEMBER 16TH 
  
 Registration      7:00 a.m. - 5:30 p.m. 
  Exhibits Open:  8:00 a.m. – 5:30 p.m. 
 
 Welcome Breakfast     8:15 a.m. - 10:00 a.m. 
 
 General Session     10:00 a.m. - 12:00 p.m. 
 A Restatement or NEWstatement? - Examining 
 the ALI’s Proposed Restatement of the Law on 
 Liability Insurance 
 
 Life Insurance & Financial Planning Committee 12:00 p.m. - 1:00 p.m. 
   
 The Institutes Griffith Foundation   1:00 p.m. - 2:15 p.m. 
 Legislator Luncheon 
 
 Property & Casualty Insurance Committee  2:15 p.m. - 4:00 p.m. 
 
 Networking Break     4:00 p.m. - 4:15 p.m. 
 
 Financial Services Committee   4:15 p.m. - 5:30 p.m. 
 
  Budget Committee     5:30 p.m. - 6:00 p.m. 
 
  Adjournment         6:00 p.m. 
 
  Welcome Reception     6:30 p.m. - 7:30 p.m. 



FRIDAY, NOVEMBER 17TH 
 
  Registration      7:00 a.m. - 5:00 p.m. 
  Exhibits Open:  8:30 a.m. – 5:00 p.m. 
 
 Joint State-Federal Relations and International 9:15 a.m. - 10:45 a.m. 
 Insurance Issues Committee 
   
 Health General Session    10:45 a.m. - 12:30 p.m. 
 Long Term Care Insurance Industry –  
 How Big of a Risk? 
 
 Luncheon with Keynote Address   12:30 p.m. - 2:30 p.m. 
 
 Legislative Micro Meetings    2:30 p.m. - 3:00 p.m. 
 
 NCOIL – NAIC Dialogue    3:00 p.m. - 4:15 p.m. 
 
 Networking Break     4:15 p.m. - 4:30 p.m. 
 
 Workers’ Compensation Insurance Committee 4:30 p.m. - 5:45 p.m. 
 
 Adjournment         5:45 p.m. 
 
 IEC Board Meeting     5:45 p.m. - 6:30 p.m. 
 
 CIP Member & Sponsor Reception   6:30 p.m. - 7:30 p.m. 
 
SATURDAY, NOVEMBER 18TH 
  
 Registration      8:00 a.m. - 9:00 a.m. 
  Exhibits Open:  8:30 a.m. – 5:00 p.m. 
 
 Health, Long Term Care and Health Retirement 9:00 a.m. - 10:45 a.m. 
 Issues Committee  
 
 Networking Break     10:45 a.m. - 11:15 a.m. 
   
 General Session     11:15 a.m. - 12:45 p.m. 
 Cybersecurity in the Wake of the 
 Equifax Breach  
 
 Articles of Organization and Bylaws   12:45 p.m. - 1:45 p.m. 
 Review Committee 



 
 Nominating Committee    2:00 p.m. - 3:00 p.m. 
 
 Adjournment         3:00 p.m. 
  
SUNDAY, NOVEMBER 19TH 
  
 Registration      8:00 a.m. - 9:00 a.m. 
  Exhibits Open:  8:30 a.m. – 10:00 a.m. 
 
 Business Planning Committee and   9:30 a.m. - 11:00 a.m. 
 Executive Committee 
 
 Adjournment         11:00 a.m. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 
THURSDAY, NOVEMBER 16, 2017 
 
Welcome Breakfast 
November 16, 2017 
8:15 a.m. – 10:00 a.m. 
 
 1.  Welcome to Phoenix 
 2.  President Welcome 
 3.  In Memoriam: Representative Don H. Flanders, NH 
 4.  Recap of D.C. Fly-in 
 5.  New member welcome and introduction 
 6.  Special Presentations 
 7.  Comments from NCOIL CEO Commissioner Tom Considine 
 8.  Presentation on NAIC Accreditation Process  
 9.  Adjournment 
 
 
General Session 
A Restatement or NEWstatement? – Examining the ALI’s Proposed Restatement of the Law on 
Liability Insurance 
November 16, 2017 
10:00 a.m. – 12:00 p.m. 
 
 
Life Insurance & Financial Planning Committee 
November 16, 2017 
12:00 p.m. – 1:00 p.m.  
 
 1.  Call to order/roll call/approval of July 15, 2017 committee meeting minutes 
 2.  The New Normal – Innovative Trends Shaping the Life Insurance Industry  
 3.  Update on Interstate Insurance Product Regulation Commission (IIPRC) 
                    Developments 

4   Introduction of Life Insurer Notification Before an Adverse Change in Non-
Guaranteed Elements of Existing Policy 

 5.  Adjournment 
 
 
The Institutes Griffith Foundation Legislator Luncheon 
A Primer on Reinsurance for State Legislators 
November 16, 2017 
1:00 p.m. – 2:15 p.m. 



 
Property & Casualty Insurance Committee 
November 16, 2017 
2:15 p.m. – 4:00 p.m. 
 
 1.  Call to order/roll call/approval of July 14, 2017 committee meeting minutes 
 2.  Consideration of Model Towing Act 

3.  Discussion/Consideration of Amendments to NCOIL Model State Uniform Building 
Code  

4.  Discussion on Flood Insurance Market Developments Including Impact of Recent 
Hurricanes on Insurers and Policyholders  

5.  Adjournment 
 
 
 
Networking Break 
November 16, 2017 
4:00 p.m. – 4:15 p.m. 
 
 
 
Financial Services Committee 
November 16, 2017 
4:15 p.m. – 5:30 p.m. 
 
 1.  Call to order/roll call/approval of July 15, 2017 committee meeting minutes 

2.  Consideration of Model Act to Support State Regulation of Insurance by Requiring 
Competition among Insurance Rating Agencies 

3.  Consideration of Model Act Prohibiting Consumer Reporting Agencies from Charging 
Fees Related to Security Freezes; and amendments to Credit Report Protection for 
Minors Model Act 

4.  Consideration of Resolution Encouraging the Adoption of Voluntary Data Call 
Principles 

5.  Discussion on NAIC Insurance Data Security Model Law 
6.  Re-adoption of Model Laws: Credit Default Insurance Model Legislation 
7.  Adjournment 

 
 
Budget Committee 
November 16, 2017 
5:30 p.m. – 6:00 p.m. 
 

1.  Call to order/roll call/approval of July 13, 2017 committee meeting minutes 
 2.  2018 Budget Planning 
 3.  Any other business 
 4.  Adjournment 
 
 



Welcome Reception 
November 16, 2017 
6:30 p.m. – 7:30 p.m. 
 
FRIDAY, NOVEMBER 17, 2017 
 
Joint State-Federal & International Insurance Issues Committees 
November 17, 2017 
9:15 a.m. – 10:45 a.m. 
 
 1.  Call to order/roll call/approval of July 13, 2017 committee meeting minutes 
 2.  The Covered Agreement – Discussing the Road Ahead 
 3.  Discussion on the Future of SIFI Designations 

4.  Review of Federal Insurance Fraud Prevention Efforts   
5.  Discussion on Congressman Duffy’s introduced legislation (H.R. 3762, H.R. 3746, H.R. 

3861): Reasserting the state-based system of insurance regulation 
 6.  Re-adoption of Model Laws 
  a.  Exhaustion of Administrative Remedies Model Legislation 

b.  Producer Compensation Disclosure Model Amendment to the Producer 
Licensing Model Act 

7. Adjournment 
 
 
Health General Session 
“Long Term Care Insurance Industry – How Big of a Risk?” 
November 18, 2017 
10:45 a.m. – 12:30 p.m. 
 
 
Luncheon with Keynote Address 
November 17, 2017 
12:30 p.m. – 2:30 p.m. 
 
 
Legislative Micro Meetings 
November 17, 2017 
2:30 p.m. – 3:00 p.m. 
 
 
NCOIL – NAIC Dialogue 
November 17, 2017 
3:00 p.m. – 4:15 p.m. 
 
 1.  Call to order/roll call/approval of July 14, 2017 committee meeting minutes 
 2.  Discussion on NAIC Insurance Data Security Model Law 
 3.  Review of NAIC & Stanford University’s Cybersecurity Forum 
 4.  Discussion on NAIC Group Capital Calculation Activities 

5.  Discussion on NAIC InsureU Usage Based Insurance (UBI) Activities 



6.  Update on President Trump’s Healthcare Executive Order and Cancellation of Cost-
Sharing Reduction (CSR) Payments 

 7.  Adjournment 
 
Networking Break 
November 17, 2017 
4:15 p.m. – 4:30 p.m. 
 
 
Workers’ Compensation Insurance Committee 
November 17, 2017 
4:30 p.m. – 5:45 p.m. 
 
 1.  Call to order/roll call/approval of March 5, 2017 committee meeting minutes 

2.  Discussion of Impact of Direct Dispense Programs on State Workers’ Compensation 
systems 

3.  Drug Compounding: Analyzing the prevalence of compound medications in the 
workers’ compensation insurance industry 

4.  Adjournment 
 

 
 
IEC Board Meeting 
November 17, 2017 
5:45 p.m. – 6:30 p.m. 
  
 
CIP Member & Sponsor Reception 
November 17, 2017 
6:30 p.m. – 7:30 p.m. 
 
 
SATURDAY, NOVEMBER 18, 2017 
 
Health, Long Term Care, and Health Retirement Issues Committee 
November 18, 2017 
9:00 a.m. – 10:45 a.m. 
 
 1.  Call to order/roll call/approval of July 14, 2017 committee meeting minutes 
 2.  Discussion/Consideration of Out-of-Network Balance Billing Transparency Model Act 

3.  Examining President Trump’s Executive Order on Healthcare: What is Changing and 
What is the Impact? 

4.  Discussion and Consideration of Model Act Regarding Air Ambulance Insurance 
Claims – Including Sponsor’s Technical Amendment 

 5.  Adjournment 
 
 
 



Networking Break 
November 18, 2017 
10:45 a.m. – 11:15 a.m. 
 
 
 
General Session 
Cybersecurity in the Wake of the Equifax Breach  
November 18, 2017 
11:15 a.m. – 12:45 p.m. 
 
Articles of Organization & Bylaws Review Committee 
November 18, 2017 
12:45 p.m. – 1:45 p.m. 
 
 
Nominating Committee 
November 18, 2017 
2:00 p.m. – 3:00 p.m. 
 
 
SUNDAY, NOVEMBER 19, 2017 
 
 
Business Planning Committee and Executive Committee 
November 19, 2017 
9:30 a.m. – 11:00 a.m. 

 
1.  Call to order/roll call/approval of July 15, 2017 committee meeting minutes 
2.   2019 meeting locations 
3.   Recruitment of new member states 
4.   Administration 

a. Meeting Report 
b. Receipt of Financials and Audit 

5.  Non-Controversial Calendar 
 a.  Committee Reports including Model Laws adopted/re-adopted therein 
6.  Consideration of Model Act to Support State Regulation of Insurance Through More 

Informed Policymaking 
7.  Articles of Organization and Bylaws Committee Report 
8.  Other Sessions 

c. Griffith Foundation Legislator Luncheon 
d. Fundamentals of Insurance Sessions 
e. Featured Speakers 

9.  Nominating Committee Report/Election of Officers 
10.    Any other business 
11.    Adjournment 

 

 



 

 

National Conference of Insurance Legislators (NCOIL) 

Model Act to Support State Regulation of Insurance Through More Informed 

Policymaking 

To be considered by the NCOIL Executive Committee on November 19, 2017 

*Sponsored by Asm. Ken Cooley, CA  

Preamble: 

The purpose of this Law is to secure more informed legislative oversight of the insurance 

industry.    Under the McCarran-Ferguson Act, 10 U.S.C. § 1011, primary responsibility 

for setting insurance regulatory policy rests with the States.  In order to regulate a large, 

sophisticated industry in interstate commerce, the States must work together to, among 

other things, develop model insurance legislation.  Most such model laws, however, are 

written not by legislators but rather by executive branch officials, through the National 

Association of Insurance Commissioners (NAIC).   

State insurance commissioners act at NAIC in large part operating under a delegation of 

authority from the states’ legislative branch, but without oversight of state legislators.  

Although technically NAIC models must be passed in the States, in reality, the most 

important models are mandated under the NAIC accreditation system.  

NAIC, a fully funded 501(c)(3), generates almost all of its approximately $100 million 

budget from funds generated through its members’ status as government regulators.  Today 

that funding base has diversified to include assessments of licensees mandated to use 

NAIC’s services by insurance commissioners, but a key original funding source that 

allowed NAIC to grow to where it is today was NAIC bylaws-required assessments of 

member States.   

Due to the fact that State legislators must be educated about the complexities of insurance 

public policy, and be kept abreast of developments and trends in insurance markets and 

regulation in order to be able to work together as lawmakers to draft appropriate national 

model legislation, State Legislators specializing in insurance-related issues organized the 



National Conference of Insurance Legislators (NCOIL) in 1969.  State insurance budgets 

should ensure that both NAIC and the NCOIL are properly supported to ensure the 

purposes set forth in this Preamble.   

Section 1. Purpose 

The purpose of this Act is to ensure that NAIC and NCOIL are properly supported to 

ensure that insurance public policymakers are kept informed concerning issues which are 

dependent upon legislative authority for their positive resolution and which are being 

debated by state regulators.  This Act will further amend a State’s insurance code 

provision establishing the powers and duties of the office of Insurance Commissioner to 

require that State Insurance Commissioner shall make a presentation, or coordinate with 

the NAIC for such a presentation to be made, which can inform Members of key policy 

and fiscal oversight committees, at least every other year, on the status and activities of 

the National Association of Insurance Commissioners and the role therein of legislative 

delegation and incorporation by reference of existing or future NAIC policy adoptions. 

Finally, to support the informed exercise of legislative delegation in the field of insurance 

regulation, this measure will require the insurance commissioner to support more 

informed participation by key policy and budget legislators in the NCOIL and NAIC 

process.  

 

Section 2. Insurance Department and Legislative Participation in NAIC & 

NCOIL 

(a)  The State Insurance Commissioner, (during even numbered years or the first year of 

each legislative biennium) shall appear before each insurance committee of this state, and 

as optionally determined by the Committee on Rules of each House, each budget 

committee, to provide a presentation on the National Association of Insurance 

Commissioners accreditation process.  The presentation shall provide an overview of the 

role of the delegation of legislative authority for policy development which enables the 

NAIC accreditation process to function. 

 

(b) This presentation shall provide an explanation, including citations to the relevant 

sections of state law which reflect NAIC accreditation standards or incorporation of 

existing NAIC rules, standards and processes by reference.  

 

(c). Provisions which can operate to authorize future NAIC changes to be operative in 

this state without additional authorization by the Legislature shall be identified in a 

standalone format which highlights the future delegation authority in existing law or 

regulation of this state.  

 

(d) The presentation shall further provide an overview of the minimum NAIC 

accreditation standards pertaining to 1), Laws & Regulations, (2), Regulatory Practices & 

Procedures, and 3), Organizational & Personnel Practices. The Commissioner shall 

provide an overview of the specific laws and regulations which the accreditation standard 

specifies, the intended purpose of each, when they were adopted by the NAIC and in this 



state, and any changes to any of these standards since the last briefing provided to the 

Legislature pursuant to this provision. 

  

(e)  This presentation may be done at a hearing that is held jointly with the relevant 

House and Senate standing committees and budget committees. 

 

(f)  In lieu of the presentation specified in Subdivisions (a), (b), (c), (d) and (e) above, the 

Insurance Department may coordinate with the National Association of Insurance 

Commissioners to conduct a similar training session, specific to the laws of this State, 

during any NAIC National Meeting in which case the Department of Insurance shall 

provide from its general operating funds necessary expenses for registration and 

reimbursement for reasonable food, travel and lodging during the National meeting two 

policy committee members from each house and one budget committee member. 

 

(g) The Department of Insurance shall annually from its general operating funds provide 

funding for the state’s membership in, and reasonable food, travel and lodging sufficient 

to provide for the chairmen and ranking members of the House and Senate insurance 

committees of jurisdiction, and the budget committees, to fully participate in the National 

Conference of Insurance Legislators. 

 

Section 3. Effective Date 

This Act shall take effect ________ 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

National Conference of Insurance Legislators (NCOIL) 

DRAFT OUT-OF-NETWORK BALANCE BILLING TRANSPARENCY MODEL 

ACT 

To be discussed by the Health, Long Term Care, and Health Retirement Issues 

Committee on November 18, 2017 

Sponsored by Sen. James Seward (NY) 

 

***Reminder: All parties are hereby on notice that the Sponsor, Sen. Seward (NY), 

reserves the right to make additional amendments after consideration of the October 

13, 2017 interim committee call on this Model*** 

 

Section 1.  Title 

This Act shall be known as the Out-of-Network Balance Billing Transparency Act. 

 

Section 2. Purpose 

The purpose of this Act is to protect consumers from unexpected medical bills that result 

from their receiving care from out-of-network physicians. Improved disclosures by health 

benefit plans, providers, and facilities, and a procedure for appealing out-of-network 

referral denials will help consumers better navigate the insurance processes and reduce 

the incidence of costly, surprise bills. 

 

Section 3.  Applicability 

A. Except as provided in subsection B, this Act applies to any health benefit plan, 

provider, and health care facility as defined in Section 4. 

 

B. This Act does not apply to: 

1. Medicaid managed care programs operated under [Insert Applicable State 

Statute]; 



2. Medicaid programs operated under [Insert Applicable State Statute]; 

3. the state child health plan operated under [Insert Applicable State Statute]; 

4. Medicare;  

5. or 

6. “excepted benefit” products as defined under 42 U.S.C. 300gg-91(c). 

 

Section 4. Definitions 

A.  "Balance billing" means the practice by a provider, who does not participate in an 

enrollee’s health benefit plan network, of charging the enrollee the difference 

between the provider’s fee and the sum of what the enrollee’s health benefit plan pays 

and what the enrollee is required to pay in applicable deductibles, co-payments, 

coinsurance or other cost-sharing amounts required by the health benefit plan.  

 

B.  “Carrier” or “health carrier” means an entity subject to the insurance laws and 

regulations of this state, or subject to the jurisdiction of the commissioner, that 

contracts or offers to contract, or enters into an agreement to provide, deliver, arrange 

for, pay for or reimburse any of the costs of health care services.  Carriers include a 

health insurance company, HMO, a hospital and health service corporation, or any 

other entity providing a plan of health insurance, health benefits or health care 

services.  

 

C.  “Emergency services” includes any health care service provided in a health care 

facility after the sudden onset of a medical condition that manifests itself by 

symptoms of sufficient severity, including severe pain, that the absence of immediate 

medical attention could reasonably be expected by a prudent layperson, who 

possesses an average knowledge of health and medicine, to result in: 

 

1. placing the patient’s health in serious jeopardy; 

2. serious impairment to bodily functions; or 

3. serious dysfunction of any bodily organ or part.  

 

D. "Enrollee" means an individual who is eligible to receive medical care through a 

health benefit plan. 

 

E. "Facility-based provider" means an individual or group of health care providers: 

1. to whom the health care facility has granted clinical privileges; and 

2. who provides services to patients treated at the health care facility under those 

clinical privileges. 

 

F. “Health benefit plan” means a policy, contract, certificate or agreement entered into, 

offered or issued by a health carrier to provide, deliver, arrange for, pay for, or 



reimburse any of the costs of [physical, mental, and/or behavioral] health care 

services.  

 

G. "Health care facility" means a hospital, emergency clinic, outpatient clinic, birthing 

center, ambulatory surgical center, or other facility providing medical care, and which 

is licensed by [Insert appropriate state agency]. 

 

Drafting Note: States may wish to consider including a specific number of beds 

that a “health care facility” must have to be included within this definition in 

order to account for varying geographical settings  

 

H. "Network" means the providers and health care facilities who have contracted to 

provide health care services to the enrollees of a health benefit plan. This includes a 

network operated by or that contracts with a health maintenance organization, a 

preferred provider organization, or another entity (including an insurance company) 

that issues a health benefit plan. 

 

I. “Network plan” means a health benefit plan that uses a network to provide services to 

enrollees. 

 

J. “Out-of-network facility” means a health care facility that has not contracted with a 

carrier to provide services to enrollees of a health benefit plan. 

 

K. “Out-of-network provider” means a health care provider who has not contracted with 

a carrier to provide services to enrollees of a health benefit plan. 

 

L.  “Out-of-network referral denial" means a denial by a health benefit plan of a request 

for an authorization or referral to an out-of-network provider on the basis that the 

health benefit plan has an in-network provider with appropriate training and 

experience to meet the particular health care needs of the enrollee and who is able to 

provide the requested health service.   

  

M. “Provider” means an individual who is licensed to provide and provides medical care. 

 

 

Section 5.  Determination of Network Adequacy 

A. A health benefit plan that contracts with a network of health care providers shall 

ensure that the network is adequate to meet the health needs of insureds and 

provide an appropriate choice of providers sufficient to render the services 

covered by the health benefit plan.   

 

B. The commissioner of [insert applicable state agency] shall review the network of 

health care providers for adequacy at the time of the commissioner’s initial 



approval of a health insurance policy or contract; at least every three years 

thereafter; and upon application for expansion of any service area associated with 

the policy or contract.    

 

C. To the extent that the network has been determined by the commissioner to meet 

the standards set forth in [insert applicable section law], such network shall be 

deemed adequate by the commissioner. 

 

D. Nothing in this subsection shall limit the commissioner’s authority to establish 

minimum standards for the form, content, and sale of health benefit plans, to 

require additional coverage options for out-of-network services, or to provide for 

standardization and simplification of coverage. 

 

Section 6 Coverage Option Mandate 

A.  A carrier that issues a comprehensive group health benefit plan that covers services 

provided by out-of-network providers shall make available and, if requested by the 

policyholder or contract holder, provide at least one option for coverage for at least 

eighty percent of the usual and customary cost of each service provided by an out-of-

network provider after imposition of a deductible or any permissible benefit 

maximum. 

 

B. If there is no coverage available pursuant to subparagraph (A) of this section in a 

rating region, then the commissioner may require a carrier issuing a comprehensive 

group health benefit plan in the rating region, to make available and, if requested by 

the policyholder or contract holder, provide at least  one  option  for coverage  of 

eighty percent of the usual and customary cost of each service provided by an out-of-

network provider after imposition  of  any  permissible deductible  or  benefit  

maximum.  The commissioner may, after considering the public interest, permit a 

carrier to satisfy the requirements of this paragraph on behalf of another carrier, 

corporation, or health maintenance organization within the same holding company 

system.  The commissioner may, upon written request, waive the requirement for 

coverage of services provided by out-of-network providers to be made available 

pursuant to this subsection if the commissioner determines that it would pose an 

undue hardship upon a carrier. 

 

C. For the purposes of this subsection, "usual and customary cost" shall mean the 

eightieth percentile of all charges for the particular health care service performed by a 

provider in the same or similar specialty and provided in the same geographical area 

as reported in a benchmarking database maintained by a nonprofit organization 

specified by the commissioner.  The nonprofit organization shall not be affiliated with 

a carrier. 

 



D. This section shall not apply to emergency care services in health care facilities or pre-

hospital emergency medical services as defined by [insert applicable section of state 

law]. 

 

E. Nothing in this subsection shall limit the commissioner’s authority to establish 

minimum standards for the form, content, and sale of health benefit plans and 

subscriber contracts, to require additional coverage options for services provided by 

out-of-network providers, or to provide for standardization and simplification of 

coverage. 

 

Section 7.  Emergency Services Provided by Out-of-Network Provider 

A. When an enrollee in a health benefit plan that covers emergency services receives the 

services from an out-of-network provider, the health  benefit plan shall ensure that the  

enrollee shall incur no greater out-of-pocket costs  for  the  emergency services  than 

the enrollee would have incurred with an in-network provider.   

 

Section 8.  Health Benefit Plan Notice to Enrollees 

 

A. Where applicable, and through its website, a health benefit plan must give to an 

enrollee:  

 

1. notice  

a. that the enrollee may obtain a referral or preauthorization for 

services from an out-of-network provider when the health benefit 

plan does not have in its network a provider who is geographically 

accessible to the enrollee and has the appropriate training and 

experience to meet the particular health care needs of the enrollee; 

and   

b. the procedure for requesting and obtaining such referral or 

preauthorization; 

 

2. notice  

a. that the enrollee with a condition which requires ongoing care from 

a specialist may request a standing referral to such a specialist and  

b. the procedure for requesting and obtaining such a standing referral; 

 

3. notice  

a. that the enrollee with a life-threatening condition or disease, or a 

degenerative and disabling condition or disease, either of which 

requires specialized medical care over a prolonged period of time 

may request a specialist responsible for providing or coordinating 

the enrollee’s medical care; and  



b. the procedure for requesting and obtaining such a specialist; 

 

4. notice  

a. that the enrollee with a life-threatening condition or disease, or a 

degenerative and disabling condition or disease, either of which 

requires specialized medical care over a prolonged period of time 

may request access to a specialty care center; and  

b. the procedure for requesting and obtaining such access may be 

obtained; 

 

5. notice that an enrollee shall have direct access to primary and preventive 

obstetric and gynecologic services, including annual examinations, care 

resulting from such annual examinations, and treatment of acute gynecologic 

conditions, from a qualified provider of such services of her choice from 

within the plan or for any care related to a pregnancy. 

 

6. a listing of providers in the health plan network, pursuant to Section 14.   

 

7. with respect to out-of-network coverage: 

 

1. a clear description of the methodology used by the carrier to determine 

reimbursement for out-of-network health care services; 

 

2. a description of the amount that the carrier will reimburse under the methodology 

for out-of-network health care services set forth as a percentage of the usual and 

customary cost for out-of-network health care services; and 

 

3. examples of anticipated out-of-pocket costs for frequently billed out-of- network 

health care services; and 

 

4. information that reasonably permits an enrollee to estimate the anticipated out-of-

pocket cost for out-of-network health care services in a geographical area or zip 

code based upon the difference between what the health benefit plan will 

reimburse for out-of-network health care services and the usual and customary 

cost for out-of-network health care services 

 

B. Upon request of an enrollee and no later than 48 hours after the enrollee has been pre-

certified to receive non-emergency services at a facility, a health benefit plan shall 

provide by electronic or written correspondence, information on: 

 



1. whether the enrollee’s provider is a participating provider in the health benefit 

plan network; 

2. whether proposed non-emergency medical care is covered by the health benefit 

plan; 

3. what the insured's personal responsibility will be for payment of applicable 

copayment or deductible amounts; and  

4. if applicable, coinsurance amounts owed based on the provider's contracted rate 

for in-network services or the insurer's usual and customary payment rate for out-

of-network services. 

 

Section 9.  Provider Notice to Enrollees 

A. This section applies to the provision of non-emergency services only. 

 

B. Verbally at the time an appointment is scheduled and in writing or through a 

website prior to providing services, a health care provider or the provider’s 

representative shall disclose to the enrollee in writing or through an internet 

website, the health benefit plans in which the provider participates and the 

hospitals with which the provider is affiliated. 

 

C. If a provider does not participate in the enrollee’s health benefit plan network, the 

provider shall:     

 

1. prior to providing services, inform the enrollee that the amount or estimated 

amount the provider will bill the enrollee for health care services is available 

upon request; and  

 

2. Upon request, provide the enrollee with a written amount or estimated amount 

the provider anticipates billing the enrollee for planned services absent 

unforeseen medical circumstances that might arise when the services are 

provided.   

 

 

D. When services rendered in a provider’s office require referral to, or coordination 

with, an anesthesiologist, laboratory, pathologist, radiologist, and/or assistant 

surgeon, the provider or provider’s representative initiating the referral or 

coordination shall give to the enrollee, the following information in writing about 

the aforementioned who will be providing services to the enrollee:  (1) name, 

practice name, mailing address, telephone number, and (2) how to determine in 

which health benefit plan networks each participates. The information shall be 

provided to the enrollee at the time of the referral or commencement of the 

coordination of services. 



 

E. At the time a provider or the provider’s representative is scheduling an enrollee to 

receive services at a health care facility, that provider or provider’s representative 

shall give to the enrollee, the following information in writing about any 

anesthesiologist, laboratory, pathologist, radiologist and/or assistant surgeon who 

will also be providing services to the enrollee:  (1) name, practice name, mailing 

address, telephone number, and (2) how to determine in which health benefit plan 

networks each participates.  

 

Section 10.  Health Care Facility Notice to Enrollees 

 

A. This section applies to the provision of non-emergency services only. 

 

B. A health care facility shall establish, update and make public through posting on its 

website, to the extent required by federal guidelines, a list of the facility’s standard 

charges for items and services provided by the facility, including for diagnosis-related 

groups established under section 1886(d)(4) of the federal Social Security Act. 

 

C. A health care facility shall post on its website:   

 

1. the networks in which the health care facility is a participating provider;   

 

2. a statement that: 

 

a. physician services provided in the health care facility are not included in the 

facility’s charges; 

 

b. physicians who provide services in the facility may or may not participate 

with the same health benefit plans as the facility;  

 

c. if an enrollee in a health benefit plan receives services in the facility that is in 

that health benefit plan’s network, but receives those services from a provider 

who is not in that network, the enrollee may be billed for the amount between 

what the provider charges and what the enrollee’s health benefit plan pays that 

provider, including any co-pays, co-insurance, and/or deductibles that are the 

enrollee’s responsibility; and 

 

d. the enrollee should check with the provider arranging for the enrollee to 

receive services in the facility to determine whether that provider participates 

in the enrollee’s health benefit plans network. 

 



3. as applicable, the name, mailing address and telephone number of the facility-

based providers and facility-based provider groups that the facility has employed 

or contracted with to provide services including anesthesiology, pathology, and/or 

radiology, and instructions about how to determine in which health benefit plan 

networks each participates. 

 

D. In registration or admission materials provided in advance of non-emergency 

services, a health care facility shall: 

 

1. advise the enrollee to check with the physician arranging for the services to 

determine the name, practice name, mailing address and telephone number of any 

other physician who is reasonably anticipated to be providing services to the 

enrollee while in the health care facility, including but not limited to physicians 

employed by or contracting with the health care facility; and 

 

2. inform the enrollee about how to timely determine in which health benefit plan 

networks the providers referenced in Section 10 C 3 participate.  

 

E. Upon request, a facility shall provide the enrollee with a written amount or 

estimated amount that the facility anticipates billing the enrollee for planned 

services absent unforeseen medical circumstances that might arise when the 

services are provided. 

 

Section 11.  Independent Dispute Resolution 

 

(A)  A program of Independent Dispute Resolution (“IDR”) for disputed out-of-

network charges, including balanced bills, shall be established and administered by 

the Department of Insurance (“DOI”).   

 

(1) The DOI shall promulgate rules, forms and procedures for the 

implementation and administration of the IDR program. 

  

(2) The DOI may charge the parties participating in the IDR program 

such fees as necessary to cover its costs of implementation and 

administration.  

 

(3) The DOI shall maintain a list of qualified reviewers.  

 

(B) The sole issue to be considered and determined in a IDR proceeding is the 

reasonable charge for the medical services provided to the individual.  The basis for 

this determination shall include, but not be limited to: 



 

(1) whether there is a gross disparity between the fee charged by the health care 

facility or provider for services rendered as compared to: 

 

(a) fees paid to the involved health care facility or provider for the same 

services rendered by the health care facility or provider to other patients in health 

care plans in which the health care facility or provider is not participating, and 

 

(b) in the case of a dispute involving a health care plan, fees paid by the 

health care plan to reimburse similarly qualified providers for the same services in 

the same region who are not participating with the health care plan; 

 

(2) the level of training, education and experience of the provider; 

 

(3) the health care facility or provider’s s usual charge for comparable services 

with regard to patients in health care plans in which the health care facility or 

provider is not participating; 

 

(4) the circumstances and complexity of the particular case, including time and 

place of the service; 

 

(5) individual patient characteristics; and 

 

(6) the usual, customary and reasonable cost of the service. 

 

 

Section 12.   Independent Dispute Resolution Procedures. 

 

(A)  A health carrier or nonparticipating provider may initiate an independent dispute 

resolution process to determine reimbursement for health care services provided by a 

nonparticipating provider.  Failure to respond within fifteen days to the initiation of 

the independent dispute resolution process constitute acceptance of the initiating 

party’s submission. 

 

(B) The insurance commissioner shall establish an application process and fee 

schedule for independent reviewers. 

 

(C) If the parties have not designated an independent reviewer by mutual agreement 

within 30 days of the request for IDR, the insurance commissioner shall select an 

independent reviewer from its list of qualified reviewers.   

 



(D) To be eligible to serve as an independent reviewer, an individual must be 

knowledgeable and experienced in applicable principles of contract and insurance law 

and the healthcare industry generally.   

 

(1) In approving an individual as an independent reviewer, the 

insurance commissioner shall ensure that the individual does not have a conflict 

of interest that would adversely impact the individual’s independence and 

impartiality in rendering a decision in an independent dispute resolution 

procedure.  A conflict of interest includes but is not limited to current or recent 

ownership or employment of either the individual or a close family member in a 

health plan, or a health care provider that may be involved in an independent 

dispute resolution procedure. 

 

(2) The insurance commissioner shall immediately terminate the 

approval of an independent reviewer who no longer meets the requirements to 

serve as an independent reviewer.  

 

(E) Either party to a IDR proceeding may request an oral hearing.   

 

(1) If no oral hearing is requested, the independent reviewer shall set a 

date for the submission of all information to be considered by the independent 

reviewer.  

 

(2)  Each party to the IDR shall submit a “binding award amount”; the 

independent reviewer must choose one party’s or the other’s “binding award 

amount” based on which amount the independent reviewer determines to be 

closest to the reasonable charge for services provided in accordance with Section 

11(B), with no deviation.   

 

(3) If an oral hearing is requested, the independent reviewer may make 

procedural rulings.   

 

(4) There shall be no discovery in IDR proceedings.  

 

(5) The independent reviewer shall issue his or her written decision 

within ten (10) days of submission or hearing.  

 

(F) Unless otherwise agreed by the parties, each party shall:  

 

(1) Bear its own attorney fees and costs, and  

 

(2) Equally bear all fees and costs of the independent reviewer.  

 



(G) The decision of the independent reviewer is final and shall be binding on the 

parties.  The prevailing party may seek enforcement of the independent reviewer’s 

decision in any court of competent jurisdiction.  

 

Section 13.  Balance Billing 

A. If an out-of-network provider bills an enrollee for non-emergency medical care, 

requesting payment on the balance of the provider’s charge that is not related to co-

pays, coinsurance payments, or deductible payments and is not covered by the health 

benefits plan, the billing statement from that provider must contain: 

 

1. an itemized listing of the non-emergency medical care provided along with 

the dates the services and supplies were provided; 

2. a conspicuous, plain-language explanation that: 

a. the provider is not within the health plan network; and 

b. the health benefit plan has paid a rate, as determined by the health benefit 

plan, which is below the facility-based provider’s billed amount; 

 

3. a telephone number to call to discuss the statement, provide an explanation of any 

acronyms, abbreviations, and numbers used on the statement, or discuss any 

payment issues; 

 

4. a statement that the enrollee may call to discuss alternative payment 

arrangements; 

 

5. a notice that the enrollee may file complaints with the [Insert State Medical 

Board] and includes the [Insert State Medical Board] mailing address and 

complaint telephone number; and 

 

6. a notice that if an enrollee owes more than $200 to the provider (over any 

applicable co-payments, co-insurance, or deductibles and insurance payments) 

and the enrollee agrees to a payment plan 

 

a. the provider will not furnish adverse information to a consumer reporting 

agency if the enrollee substantially complies with the terms of the payment 

plan (1) within six months of having received the medical services or (2) 

within 30 days of receiving the first billing statement that reflects all insurance 

payments and the final amount owed by the enrollee; and 

b. a patient may be considered by the provider to be out of substantial 

compliance with the payment plan agreement if payments in compliance with 

the agreement have not been made for a period of 45 days. 

 

Section 14.  Out-of-Network Referral Denials 



A. An out-of-network referral denial under this subsection does not constitute an adverse 

determination.   

 

B. The notice of an out-of-network referral denial provided to an enrollee shall include 

information regarding how the enrollee can appeal the denial, including but not 

limited to what information must be submitted with the appeal.   

 

C. Appeals 

 

1. An enrollee or enrollee’s designee may appeal an out-of-network referral denial 

by submitting a written statement from the enrollee’s attending physician, who 

must be a licensed, board certified or board eligible physician qualified to practice 

in the specialty appropriate to treat the enrollee for the health service sought, 

provided that: 

 

a. the in-network provider or providers recommended by the health benefit plan 

do not have the appropriate training and experience to meet the particular 

health care needs of the enrollee for the health service; and  

 

b. the attending physician recommends an out-of-network provider with the 

appropriate training and experience to meet the particular health care needs of 

the enrollee, and who is able to provide the requested health service. 

 

2. If an out-of-network referral denial has been upheld by the health benefit plan’s 

internal appeals process and the enrollee wishes to pursue an external appeal, the 

external appeal agent shall  

 

a. review the utilization review agent's health benefit plan’s final adverse 

determination; and 

b. make a determination as to whether the out-of-network referral shall be 

covered by the health benefit plan, provided that such determination shall: 

 

i. be conducted only by one or a greater odd number of clinical peer 

reviewers; 

ii. based upon review of the (1) training and experience of the in-network 

health care provider or providers proposed by the plan, (2) the training 

and experience of the requested out-of-network provider, (3) the 

clinical standards of the plan, (4) the information provided concerning 

the insured, (5) the attending physician's recommendation, (6) the 

insured's medical record, and (7) any other pertinent information; and 

 



iii. be subject to the terms and conditions generally applicable to benefits 

under the evidence of coverage under the health care plan; 

 

iv. be binding on the plan and the insured; and 

 

v. be admissible in any court proceeding. 

 

c. Upon reaching its decision, the external appeals agent shall submit to the 

enrollee and the health benefit plan, a written statement that: 

 

i. the out-of-network referral shall be covered by the health care plan 

either when the reviewer or a majority of the panel of reviewers 

determines that (1) the health plan does not have a provider with the 

appropriate training and experience to meet the particular health care 

needs of an insured who is able to provide the requested health service, 

and (2) that the out-of-network provider has the appropriate training and 

experience to meet the particular health care needs of an insured, is able 

to provide the requested health service and is likely to produce a more 

clinically beneficial outcome.   

 

or 

ii. the external appeal agent is upholding the health plan's denial of 

coverage. 

 

Section 15.  Prior Authorization 

 

A. A health benefit plan shall make a utilization review determination involving health 

care services which require pre-authorization and provide notice of a that 

determination to the enrollee or enrollee’s designee and the enrollee’s health care 

provider by telephone and in writing within three business days of receipt of the 

information necessary to make the determination.  To the extent practicable, such 

written notification to the enrollee and the enrollee's health care provider shall be 

transmitted electronically, in a manner and in a form agreed upon by the parties.  The 

notification shall identify:  

 

1. whether the services are considered in-network or out-of-network; 

 

2. whether the enrollee will be responsible for any payment, other than any 

applicable co-payment, co-insurance or deductible;  

 

3. as applicable, the dollar amount the health benefit plan will pay if the service is 

out-of-network; and 

 



4. as applicable, information explaining how an enrollee can determine the 

anticipated out-of-pocket cost for out-of-network health care services in a 

geographical area or zip code based upon the difference between what the health 

benefit plan will reimburse for out-of-network health care services and the usual 

and customary cost for out-of-network health care services 

 

Section 16.  Provider Directories 

 

A. A carrier shall provide a provider directory on both the carrier’s website and in print 

format. 

 

1. The carrier shall periodically audit at least a reasonable sample size of its provider 

directories for accuracy and retain documentation of such an audit to be made 

available to the insurance commissioner upon request.  

 

2. The directory on the carrier’s website and in print format shall contain the 

following general information in plain language for each network plan:  

 

a. a description of the criteria the carrier has used to build its network;  

b. if applicable, a description of the criteria the carrier has used to tier providers;  

c. if applicable, how the carrier designates the different provider tiers or levels in 

the network and identifies for each specific provider, hospital or other type of 

facility in the network which tier each is placed, for example by name, 

symbols or grouping, in order for a covered person or a prospective covered 

person to be able to identify the provider tier;  

d. if applicable, a statement that authorization or referral may be required to 

access some providers;  

e. what provider directory applies to which network plan, such as including the 

specific name of the network plan as marketed and issued in this state;  

f. a customer service email address and telephone number or electronic link that 

enrollees or the public may use to notify the carrier of inaccurate provider 

directory information.  

 

B. Regarding the directory posted online, the carrier shall 

 

1. update the provider directory at least monthly;  

 

2. ensure that the public is able to view all of the current providers for a plan through 

a clearly identifiable link or tab and without creating or accessing an account or 

entering a policy or contract number;  

 

3. make available in a searchable format the following information for each network 

plan:  



 

a. For health care professionals: name; gender; participating office 

location(s); specialty, if applicable; medical group affiliations, if 

applicable; facility affiliations; if applicable; participating facility 

affiliations, if applicable; languages spoken other than English, if 

applicable; and whether the provider is accepting new patients.  

b. For hospitals: hospital name; hospital type (i.e., acute, rehabilitation, 

children’s, cancer); participating hospital location; and hospital 

accreditation status; and 

c. For facilities, other than hospitals, by type: facility name; facility type; 

types of services performed; and participating facility location(s). 

 

4. make available the following information in addition to the information available 

under Subsection B 3: 

 

a. for health care professionals: contact information; board certification(s); 

and languages spoken other than English by clinical staff, if applicable; 

b. for hospitals: telephone number; and  

c. for facilities other than hospitals: telephone number.  

 

C. Regarding the provider directory in print format, the carrier shall include a disclosure 

that the directory is accurate as of the date of printing and that enrollees and 

prospective enrollees should consult the carrier’s electronic provider directory on its 

website or call [insert appropriate customer service phone number] to obtain current 

provider directory information.  

 

D. Upon request of an enrollee or a prospective enrollee, the carrier shall make available 

in print format, the following provider directory information for the applicable 

network plan:  

 

a. for health care professionals: name; contact information; participating office 

location(s); specialty, if applicable; languages spoken other than English, if 

applicable; and whether the provider is accepting new patients;  

b. for hospitals: hospital name; hospital type (i.e., acute, rehabilitation, children’s, 

cancer); and participating hospital location and telephone number; and  

c. for facilities, other than hospitals, by type: facility name; facility type; types of 

services performed; and participating facility location(s) and telephone number.  

 

 

Section 17.  Effective Date 

This Act shall take effect on [insert months] following enactment. 
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Section 1. Purpose 
The purpose of this Act is to provide transparency, accountability, and disclosure by 
healthcare facilities, facility-based providers, and health benefit plans regarding billing 
practices, notice of network benefits, and financial responsibilities in the delivery of 
non-emergency medical care. 
 
Section 2. Definitions 
A. "Balance billing" means the practice by a provider, who is not a participating provider 
in an enrollee’s health plan network, of charging the enrollee the difference between 
the provider’s fee and the sum of what the enrollee’s health benefit plan pays and what 
the enrollee is required to pay in applicable deductibles, co-payments, coinsurance or 
other cost-sharing amounts as required by the health benefit plan. 
 
Drafting Note: States should review their regulation of billing and payment practices for 
network and non-network providers. 
 



B. "Enrollee" means an individual who is eligible to receive non-emergency medical care 
through a health benefit plan. 
 
C. "Emergency medical care" includes any healthcare services provided in a healthcare 
facility after the sudden onset of a medical condition that manifests itself by symptoms 
of sufficient severity, including severe pain, that the absence of immediate medical 
attention could reasonably be expected by a prudent layperson, who possesses an 
average knowledge of health and medicine, to result in: 

 
1. placing the patient’s health in serious jeopardy; 
 
2. serious impairment to bodily functions; or 
 
3. serious dysfunction of any bodily organ or part.  

 
D. "Facility-based provider" means an individual or group of healthcare providers: 
 

1. to whom the facility has granted clinical privileges; and 
 

2. who provides services to patients treated at the facility under those clinical 
privileges. 
 
E. "Healthcare facility" means a hospital, emergency clinic, outpatient clinic, birthing 
center, ambulatory surgical center, or other facility providing non-emergency medical 
care, which is licensed by [Insert State Department of Health Services]. 
 
F. "Healthcare provider" means an individual who is licensed to provide and provides 
non-emergency medical care. 
 
G. "Provider network" means all of the physicians and health care providers who have 
contracted to provide health care services to the enrollees of a health benefit plan. This 
includes a network operated by or that contracts with a health maintenance 
organization; a preferred provider organization; or another entity that issues a health 
benefit plan, including an insurance company. 
 
Section 3. Applicability 
A. This Act applies to any health benefit plan that: 
 

1. provides benefits for medical or surgical expenses incurred as a result of a 
health condition, accident, or sickness, including an individual, group, blanket, or 
franchise insurance policy or insurance agreement, a group hospital service 
contract, or an individual or group evidence of coverage that is offered by: 

 
(a) an insurance company; 



 
(b) a group hospital service corporation operating under [Insert 
Applicable State Statute]; 

 
(c) a fraternal benefit society operating under [Insert Applicable State 

Statute]; 
 

(d) a stipulated premium company operating under [Insert Applicable 
State Statute]; 

 
(e) a health maintenance organization operating under [Insert Applicable 
State Statute]; 

 
(f) a multiple employer welfare arrangement that holds a certificate of 
authority under [Insert Applicable State Statute]; 

 
(g) an approved nonprofit health corporation that holds a certificate of 
authority under [Insert Applicable State Statute]; or 

 
(h) an entity not authorized under this code or another insurance law of 
this state that contracts directly for non-emergency medical care on a 
risk-sharing basis, including a capitation basis; or 

 
2. provides health and accident coverage through a risk pool created under 
[Insert Applicable State Statute]. 

 
B. This Act applies to a person to whom a health benefit plan contracts to:  
 

1. process or pay claims; 
 

2. obtain the services of physicians or other providers to provide non-emergency 
medical care to enrollees; or 

 
3. issue verifications or pre-authorizations. 

 
C. The Act applies to all healthcare facilities and facility-based providers that are 
providing medical care to patients, except for those providing care in Section 3(D). 
 
D. This Act does not apply to: 
 

1. Medicaid managed care programs operated under [Insert Applicable State 
Statute]; 
 

2. Medicaid programs operated under [Insert Applicable State Statute]; 



 
3. the state child health plan operated under [Insert Applicable State Statute]; 

 
4. Medicare; 

 
5. emergency medical care as defined under Subsection 2(C) of this Act; 

 
6. care as provided in compliance with the federal Emergency Medical Treatment 
and Active Labor Act (EMTALA); or 

 
7. “excepted benefit” products as defined under 42 U.S.C. 300gg-91(c). 

 
Section 4. Facility Disclosure 
A. Each healthcare facility shall develop, implement, and enforce written policies for the 
billing of nonemergency medical care. The policies must address: 
 

1. the providing of a conspicuous written disclosure to a consumer at the time 
the consumer is first treated on a non-emergency basis at the facility, at pre-
admission, or first receives non-emergency or post-stabilization services at the 
facility that: 

 
(a) provides confirmation whether the facility is a participating provider 
under the consumer's third-party payor coverage on the date services are 
to be rendered based on the information received from the consumer at 
the time the confirmation is provided; and 

 
(b) informs consumers that if a facility-based provider who provides 
services to the consumer while the consumer is in the facility is not a 
participating provider with the same third-party payors as the facility, 
then the consumer may be billed for medical services for the amount 
unpaid by the consumer's health benefit plan. 

 
2. the requirement that a facility provide a list, on request, to a consumer to be 
admitted to or who is expected to receive services from the facility, that contains 
the name and contact information for each facility-based provider or facility-
based provider group that has been granted medical staff privileges to provide 
medical services at the facility; and 

 
3. if the facility operates a website that includes a listing of physicians who have 
been granted medical staff privileges to provide medical services at the facility, 
the posting on the facility’s website of a list that contains the name and contact 
information for each facility-based provider or facility-based provider group that 
has been granted medical staff privileges to provide medical services at the 



facility and the updating of the list in any calendar quarter in which there are any 
changes to the list. 

 
Section 5. Facility-Based Provider Disclosure 
A. If a facility-based provider bills a patient treated at the facility for non-emergency 
medical care who is covered by a health benefit plan described in Section 3 that does 
not have a contract with the facility-based provider, requesting payment on the balance 
of the provider’s charge that is not related to co-pays, coinsurance payments, or 
deductible payments and is not covered by the health benefits plan, the facility-based 
provider shall send a billing statement that: 

1. contains an itemized listing of the non-emergency medical care provided along 
with the dates the services and supplies were provided; 

 
2. contains a conspicuous, plain-language explanation that: 

 
(a) the facility-based provider is not within the health plan provider 

network; and 
 

(b) the health benefit plan has paid a rate, as determined by the health 
benefit plan, which is below the facility-based provider billed amount; 

 
3. contains a telephone number to call to discuss the statement, provide an 
explanation of any acronyms, abbreviations, and numbers used on the 
statement, or discuss any payment issues; 

 
4. contains a statement that the patient may call to discuss alternative payment 
arrangements; 

 
5. contains a notice that the patient may file complaints with the [Insert State 
Medical Board] and includes the [Insert State Medical Board] mailing address 
and complaint telephone number; and 

 
6. for billing statements that total an amount greater than $200, over any 
applicable copayments or deductibles, states, in plain language, that if the 
patient finalizes a payment plan agreement within 30 days of receiving the first 
billing statement that includes all insurance payments and reflects the final 
amount owed by the enrollee or six months after the receipt of medical 
treatment, whichever occurs first and substantially complies with the 
agreement, the facility-based provider may not furnish adverse information to a 
consumer reporting agency regarding an amount owed by the patient for the 
receipt of medical treatment. 

 



B. A patient may be considered by the facility-based provider to be out of substantial 
compliance with the payment plan agreement if payments in compliance with the 
agreement have not been made for a period of 45 days. 
 
Drafting Note: States may wish to consider using an existing mediation process or 
establishing a 
mediation process to manage disputes that may arise regarding balance bills. 
 
Section 6. Health Benefit Plan Disclosure 
A. Each health benefit plan that reimburses healthcare through a provider network shall 
provide notice to its enrollees that: 
 

1. a facility-based provider or other healthcare provider may not be included in 
the health benefit plan's provider network; and  

 
2. a healthcare provider described by Section 6A(1) may balance bill the enrollee 
for amounts not paid by the health benefit plan. 

 
B. 1. The health benefit plan shall provide the disclosure in writing to each enrollee: 
 

(a) in any materials sent to the enrollee in conjunction with issuance or 
renewal of the plan's insurance policy or evidence of coverage; 

 
(b) in an explanation of payment summary provided to the enrollee or in 
any other analogous document that describes the enrollee's benefits 
under the plan; and 

 
(c) conspicuously displayed on any health benefit plan website that an 
enrollee is reasonably expected to access. 

 
2. The commissioner by rule may prescribe specific requirements for the 
disclosure required under B(1). The form of the disclosure must be substantially 
as follows: 

 
NOTICE: "IF YOU HAVE RECEIVED NON-EMERGENCY MEDICAL CARE IN A 
FACILITY THAT IS IN YOUR HEALTH PLAN'S NETWORK, BUT THE CARE IS 
DELIVERED BY A PHYSICIAN OR OTHER HEALTH CARE PROVIDER WHO IS NOT IN 
THAT NETWORK, YOU MAY BE RESPONSIBLE FOR PAYING SOME OR ALL OF THAT 
PHYSICIAN'S OR PROVIDER'S FEE THAT IS NOT COVERED BY YOUR HEALTH 
INSURANCE." 

 
C. A health benefit plan must clearly identify healthcare facility-based providers who 
participate in the health benefit plan's provider network. Facility-based providers 



identified under this subsection must be identified in a separate and conspicuous 
manner in any provider network directory or website directory. 
 
Drafting note: States may wish to consider amending their health plan network 
adequacy statutes to require that plans contract with an adequate number of facility-
based providers at each in-network health care facility to serve their enrollees. 
 
D. Along with any explanation of benefits sent to an enrollee that contains a remark 
code indicating a payment made to a non-network physician has been paid at the health 
benefit plan's allowable or usual and customary amount, a health benefit plan must also 
include the number for the department's consumer protection division for complaints 
regarding payment. 
 
E. A health benefit plan shall provide to an insured by electronic or written 
correspondence, upon 
request for a healthcare service or supply but no later than 48 hours after pre-
certification, 
information on: 
 

1. whether a facility-based provider or other healthcare provider is a 
participating provider in the insurer's preferred provider network; 

 
2. whether proposed non-emergency medical care is covered by the health 
insurance policy; 

 
3. what the insured's personal responsibility will be for payment of applicable 
copayment or deductible amounts; and  

 
4. if applicable, coinsurance amounts owed based on the provider's contracted 
rate for in-network services or the insurer's usual and customary payment rate 
for out-of-network services. 

 
Section 7. Penalties 
A. The commissioner may take disciplinary action against a health benefit plan issuer 
that violates this Act, in accordance with [Insert Applicable State Statute]. 
 
B. A violation of this Act by a facility or a facility-based provider is grounds for 
disciplinary action and imposition of an administrative penalty by the [Insert State 
Medical Board or Appropriate State Authority]. 
 
Drafting Note: States should review administrative laws to ensure that appropriate 
notice, opportunity to cure, and other relevant administrative law provisions that may be 
applicable are appropriately incorporated into this model. 
 



Section 8. Severability 
If any section, paragraph, sentence, clause, phrase, or any part of this Act passed is 
declared invalid, the remaining sections, paragraphs, sentences, clauses, phrases, or 
parts thereof shall be in no manner affected and shall remain in full force and effect. 
 
Section 9. Effective Date 
This Act shall take effect on [insert months] following enactment of the bill.  
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*Re-adoption is pending discussion and review of proposed Amendments to the Model 
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Section 1: Purpose 

 

A. This Act provides for the adoption, updating, amendment, interpretation, and 

enforcement of a single, unified state building code that applies to the design, 

construction, erection, alteration, modification, repair, or demolition of public or private 

buildings, structures, or facilities in this state to provide effective and reasonable 

protection for public safety, health, and general welfare at reasonable costs, and 

establishes a Building Code Commission to effect those ends. 

 

B. This Act establishes statewide building standards that would take effect one (1) year 

after enactment. For hurricane, flood, and seismic exposure areas in the state, the Act 

requires that such high-hazard areas implement those standards no later than 90 days 

following enactment. 

 

C. This Act is intended to permit the fullest use of modern technical methods, devices, 

and improvements; encourage the use of standardized construction practices, methods, 

equipment, materials, and techniques; and eliminate restrictive, obsolete, conflicting, and 

unnecessary building regulations. 

 

D. This Act provides that local governments shall have the authority to enforce the [insert 

state] Uniform Building Code.  

 

Section 2: State Building Code Commission 

 



A. A Building Code Commission shall be established in the [insert appropriate state 

agency] to perform the following functions in establishing and administering the state’s 

Uniform Building Code program: 

 

1. review, modify, update, and promulgate the building codes referenced below in 

accordance with provisions of this Act and the Administrative Procedures Act of 

this state 

 

2. promulgate rules and regulations to modify portions of the [insert state] 

Uniform Building Code as provided by this Act 

 

3. review and update the [insert state] Uniform Building Code at least every three 

(3) years 

 

4. establish qualifications for personnel responsible for inspection and 

enforcement of the [insert state] Uniform Building Code 

 

5. adopt rules and regulations prescribing minimum standards for administration 

and enforcement of the [insert state] Uniform Building Code 

 

6. assist counties and municipalities in establishing programs to ensure consistent, 

effective, and efficient administration and enforcement of the [insert state] 

Uniform Building Code 

 

7. develop, and in conjunction with counties and municipalities, disseminate 

training and education programs for code officials and contractors and programs 

to raise homeowners’ awareness of steps that they may take to enhance the safety, 

comfort, value, and livability of buildings 

 

8. review all requests from municipalities or counties for variation from the [insert 

state] Uniform Building Code to determine which variations, if any, are justified 

by local conditions and may be enacted after a finding on the record that 

modification does not diminish structural integrity or stability to affect the public 

health, safety, and welfare  

 

9. provide interpretations of contested provisions of the [insert state] Uniform 

Building Code 

 

10. in conjunction with appropriate state, municipal, or county government 

agencies, resolve requirements of those agencies that conflict with the application 

or enforcement of the state Uniform Building Code 

 

Section 3: Commission Membership 

 



A. The Building Code Commission shall consist of 16 members appointed by the 

governor, subject to Senate confirmation, who each will serve for a period of four (4) 

years. Members shall be appointed within 15 days of the effective date of this Act. Initial 

appointments shall be staggered, with six (6) appointments for a two (2) year period; six 

(6) appointments for a three (3) year period; and three (3) appointments for a four (4) 

year period. Vacancies shall be filled for the remainder of an unexpired term. 

 

B. The Commission shall consist of: 

 

1. an architect licensed in this state 

 

2. a structural engineer licensed in this state 

 

3. a mechanical or electrical engineer licensed in this state 

 

4. a general contractor doing business in this state 

5. a residential contractor doing business in this state 

  

6. a municipal administrator, manager, or elected official 

 

7. a county administrator, manager, or elected official 

 

8. a representative of the State Fire Marshall 

 

9. a certified code enforcement official 

 

10. a representative of the plumbing industry doing business in this state 

 

11. a representative of the electrical industry doing business in this state 

 

12. a representative of the mechanical or gas industry doing business in this state 

 

13. a representative of the manufactured housing industry  

 

14. a disabled person 

 

15. a representative of the property-casualty insurance industry 

 

16. a representative of the general public 

  

Section 4: Commission Administration 

 

A. The Commission shall: 

 

1. convene within 45 days of the effective date of this Act 

 



2. elect from its members a chairman 

 

3. meet at least four (4) times a year 

 

a. at the call of the chair 

 

b. at the request of a majority of its membership 

 

c. at the request of the [insert appropriate state agency] 

 

d. or at such times as may be prescribed by the Commission’s rules 

 

B. Members shall be notified in writing of the time and place of a regular or special 

meeting at least seven (7) days in advance of the meeting. A majority of members of the 

Commission shall constitute a quorum. 

 

C. The Commission and its members shall be immune from personal liability for actions 

taken in good faith in the discharge of their responsibilities. The state shall hold the 

Commission and its members harmless from all costs, damages, and attorney fees 

arising from claims and suits against them with respect to matter to which immunity 

applies. 

 

D. Members of the Commission shall receive per diem or other compensation for their 

duties on the Commission, as determined by state policy. 

 

Section 5: State Uniform Building Code 

 

A. The Commission, pursuant to the State Administrative Procedures Act, shall adopt a 

State Uniform Building Code to take effect within one (1) year of the effective date of 

this Act.  

 

B. The State Uniform Building Code shall contain or incorporate all laws and rules that 

pertain to and govern the design, construction, erection, alteration, modification, repair, 

and demolition of public and private buildings, structures, and facilities and the 

enforcement of such laws and rules, except as otherwise provided in this Section. 

 

C. The provisions of this Act shall not apply to structures that are constructed on a farm, 

other than residences or structures attached to them. 

 

D. The Commission shall adopt a State Uniform Building Code by reference to the latest 

editions of the following nationally recognized codes and the standards for the regulation 

of construction within this State: building, residential, existing buildings, gas, plumbing, 

mechanical, electrical, fire, and energy codes as promulgated, published, or made 

available by the International Code Council, Inc. and the National Electrical Code as 

published by the National Fire Protection Association. The appendices of the codes 

provided in this Section may be adopted as needed, but the specific appendix or 



appendices must be referenced by name or letter designation at the time of adoption. 

 

E. The Commission may modify the selected model codes and standards as needed to 

accommodate the specific needs of this state provided that modifications do not diminish 

structural integrity or stability to affect the public health, safety, and welfare. 

 

F. Counties and municipalities, upon review and approval by the Commission, may adopt 

amendments to the technical provisions of the State Uniform Building Code that apply 

solely within their jurisdictions and that provide for more stringent requirements than 

those specified in the State Uniform Building Code. 

 

G. The Commission shall review and update the State Uniform Building Code at least 

every three (3) years. 

 

H. To the extent that federal regulations preempt state and local laws, nothing in this 

chapter shall conflict with the federal Department of Housing and Urban Development 

(HUD) regulations regarding manufactured housing construction and installation.  

 

Section 6: State Building Code Provisions Addressing Catastrophic Hazards—

Wind, Flood, and Seismic 

 

A. Wind and flood mitigation requirements prescribed by the 2006 or later International 

Building Code and 2006 or later International Residential Code are adopted by this Act 

and shall apply within [insert appropriate areas of state] and seismic requirements by the 

2006 or later International Building Code and the 2006 or later International Residential 

Code shall apply within [insert appropriate areas of state]. 

 

B. Wind, flood, and seismic code provisions shall be enforced no later than 90 days from 

the effective date of this Act. If counties or municipalities are unable to enforce the 

provisions of this Section, the [insert appropriate state agency] shall enforce the 

provisions. 

 

C. The [state agency] may establish contract agreements with counties, municipalities, 

and third-party providers in order to provide enforcement of this Section. 

 

Section 7: Enforcement 

 

A. Notwithstanding any other law to the contrary, all counties and municipalities in this 

state shall enforce only the State Uniform Building Code as provided for in this Act, 

including enforcing any more stringent county or municipal standards as authorized 

under Section 5(F). 

 

B. The Commission shall promulgate rules and regulations prescribing minimum 

standards for administration and enforcement of the State Uniform Building Code. 

 



C. Such rules and regulations shall address the nature and quality of enforcement and 

shall include, but not be limited to, the frequency of inspections; number and 

qualifications of staff, including qualifications required for inspectors; required minimum 

fees for administration and enforcement; adequacy of inspections; adequacy of means for 

insuring compliance with the Uniform Code; and procedures whereby any provision or 

requirement of the State Uniform Building Code may be varied or modified, subject to 

requirements of this Act.  

 

D. Municipalities and counties may establish agreements with other governmental 

entities of the state to issue permits and enforce building codes in order to provide the 

services required by this Act. 

 

E. The Commission may assist in arranging for municipalities, counties, or consultants to 

provide the services required by this Act to other municipalities or counties if a written 

request from the governing body of such municipality or county seeking assistance is 

submitted to the Commission. 

 

Section 8: Penalties 

 

Should any building or structure be maintained, erected, constructed, reconstructed, or its 

purpose altered, so that it becomes in violation of the State Uniform Building Code, 

either the county or municipal enforcement officer or the [insert appropriate state agency] 

may, in addition to other remedies, institute any appropriate action or proceeding in order 

to: 

 

A. prevent the unlawful maintenance, erection, construction, reconstruction, or alteration 

of the building/structure’s purpose, or to prevent overcrowding 

 

B. restrain, correct, or abate the violation, or 

 

C. prevent the occupancy or use of the building, structure, or land until the violation is 

corrected 

 

Section 9: Effective Date 

 

This Act shall take effect upon enactment. 

 

© National Conference of Insurance Legislators (NCOIL) 

 

 

 

 

 



 
 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

 

Proposed Amendments to NCOIL Model State Uniform Building Code 

*Proposed Amendments are sponsored by Rep. Lewis Moore (OK) and are to be 

discussed during the NCOIL Property & Casualty Committee on November 16, 2017* 
 

SECTION 1.      

 

A.  Beginning January 1, 20XX, property insurance companies shall provide a 

premium discount or insurance rate reduction to any owner who builds or locates a new 

insurable property in the State of XXXXXXXXX if the insurable property is certified as 

being constructed in accordance with the standards set forth in subsection B of this 

section. Insurance companies shall be required to offer such a premium discount or rate 

reduction only when the insurer determines they are actuarially justified and there is 

sufficient and credible evidence of cost savings, which can be attributed to the 

construction standards set forth in subsection B of this section.  In addition, insurance 

companies may also offer additional adjustments in deductible, other risk differentials, or 

a combination thereof, collectively referred to as other adjustments. 

 

B.  To obtain the premium discount, rate reduction, or other adjustment provided in 

this section, an insurable property in this state shall be certified as constructed in 

accordance with the FORTIFIED Home High Wind and Hail Standards as may from time 

to time be adopted by the Institute for Business and Home Safety or a successor entity. 

An insurable property shall be certified as conforming to the FORTIFIED Home High 

Wind and Hail Standards only after evaluation and certification by an evaluator certified 

pursuant to the FORTIFIED Home High Wind and Hail Standards. 

 

C.  An owner of insurable property claiming a premium discount, rate reduction, or 

other adjustment pursuant to this section shall maintain sufficient certification records 

and construction records including, but not limited to, a certification of compliance with 

the FORTIFIED Home High Wind and Hail Standards provided in subsection B of this 

section, receipts from contractors and receipts for materials. The records shall be subject 

to audit by the Insurance Commissioner, or his or her representatives, and copies of any 

such records shall be presented to the insurer or potential insurer of a property owner 

before the premium discount, rate reduction, or other adjustment becomes effective for 

the insurable property. 

 



D.  Insurers that write policies that are subject to the premium discount or rate 

reduction required by this section shall submit a rating plan certified by their actuary as 

actuarially justified providing for the premium discount or rate reduction described in this 

section. A premium discount, rate reduction, or other adjustment shall only apply to 

policies that provide wind or hail coverage and to that portion of the premium for wind or 

hail coverage. A premium discount, rate reduction, or other adjustment shall apply 

exclusively to the wind and hail premium applicable to improved insurable property. If an 

insurer already offers an actuarially justified hail resistance discount, that discount shall 

be deemed as having met the requirements of this act as it pertains to hail-related 

discounts or rate reductions and no additional hail-related discount or rate reduction shall 

be required. If an insurer already offers an actuarially justified discount for IBHS 

FORTIFIED Home standards, that discount shall be deemed as having met the 

requirements of this act as it pertains to wind-related discounts or rate reductions and no 

additional wind-related discount or rate reduction shall be required. Insurers shall apply 

any applicable premium discount, rate reduction or other adjustment to the wind and hail 

premium at the policy renewal that follows the submission of the certification to the 

insurer. At the time of a policy renewal for which a premium discount, rate reduction, or 

other adjustment has previously been made, the insurer may request documentation or 

recertification that the fortified standards as described in subsection C of this section 

continue to be met. In addition to the requirements of this section, an insurer may 

voluntarily offer any other mitigation adjustment that the insurer deems appropriate. 

 

SECTION 2.      

 

A.  Beginning January 1, 20XX, property insurance companies shall provide a 

premium discount or insurance rate reduction to any owner who retrofits an insurable 

property in the State of XXXXXXXXX if the insurable property is certified as being 

retrofitted in accordance with the standards set forth in subsection B of this section. 

Insurance companies shall be required to offer a premium discount or rate reduction only 

when the insurer has deemed the adjustments to be actuarially justified and there is 

sufficient and credible evidence of cost savings, which can be attributed to the 

construction standards set forth in subsection B of this section.  In addition, insurance 

companies may also offer additional adjustments in deductible, other risk differentials, or 

a combination thereof, collectively referred to as other adjustments. 

 

B.  To obtain the premium discount, rate reduction, or other adjustment provided in 

this section, an insurable property shall be retrofitted to the FORTIFIED Home High 

Wind and Hail Standards, as may from time to time be adopted by the Institute for 

Business and Home Safety (IBHS) or a successor entity. Wind-Zone-3-HUD-Code 

manufactured homes installed on a permanent foundation and retrofitted as defined in the 

FORTIFIED Home High Wind and Hail Standards, as may from time to time be adopted 

by the Institute for Business and Home Safety or a successor entity, shall be eligible for 

the premium discount or rate reduction provided in this section. An insurable property 

shall be certified as conforming to FORTIFIED Home High Wind and Hail Standards 

only after evaluation and certification by an evaluator certified pursuant to the 

FORTIFIED Home High Wind and Hail Standards. 



 

C.  An owner of insurable property claiming a premium discount, rate reduction, or 

other adjustment pursuant to this section shall maintain sufficient certification records 

and construction records including, but not limited to, a certification of compliance with 

the FORTIFIED Home High Wind and Hail Standards as provided in subsection B of this 

section, receipts from contractors, and receipts for materials. The records shall be subject 

to audit by the Insurance Commissioner, or his or her representatives, and copies of any 

such records shall be presented to the insurer or potential insurer of a property owner 

before the premium discount, rate reduction, or other adjustment becomes effective for 

the insurable property. 

 

D.  Insurers that write policies that are subject to the premium discount or rate 

reduction required by this section shall submit rating plans certified by their actuary as 

actuarially justified providing for the premium discounts or rate reductions described in 

this section. A premium discount, rate reduction, or other adjustment shall only apply to 

policies that provide wind or hail coverage and to that portion of the premium for wind or 

hail coverage. A premium discount, rate reduction, or other adjustment shall apply 

exclusively to the wind and hail premium applicable to improved insurable property. If an 

insurer already offers an actuarially justified hail resistance discount, that discount shall 

be deemed as having met the requirements of this act as it pertains to hail-related 

discounts or rate reductions and no additional hail-related discount or rate reduction shall 

be required. If an insurer already offers an actuarially justified discount for IBHS 

FORTIFIED Home standards, that discount shall be deemed as having met the 

requirements of this act as it pertains to wind-related discounts or rate reductions and no 

additional wind-related discount or rate reduction shall be required. Insurers shall apply 

the premium discount, rate reduction, or other adjustment to the wind premium at the 

policy renewal that follows the submission of the certification to the insurer. At the time 

of a policy renewal for which a premium discount, rate reduction, or other adjustment has 

previously been made, the insurer may request documentation or recertification that the 

fortified standards as described in subsection C of this section continue to be met. In 

addition to the requirements of this section, an insurer may voluntarily offer any other 

mitigation adjustment that the insurer deems appropriate. 

 

SECTION 3.      

 

For the purposes of this act, the term "insurable property" includes single-family 

residential property. Insurable property also includes modular homes satisfying the codes, 

standards or techniques as provided in Section 1 or 2 of this act. Manufactured homes or 

mobile homes are excluded, except as expressly provided in subsection B of Section 2 of 

this act. 

 

SECTION 4.      

 

This act shall only apply to new insurance policies written, or existing policies 

renewed, on or after January 1, 20XX. 

 



SECTION 5.      

 

The Insurance Commissioner shall promulgate such rules as are necessary to 

implement and administer this act. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

RESOLUTION ENCOURAGING THE ADOPTION OF VOLUNTARY DATA 

CALL PRINCIPLES  

To be discussed by the Financial Services Committee on November 16, 2017 

*Sponsored by Sen. Bob Hackett (OH) 

  

WHEREAS, in recent years insurers have faced increasing burdens in complying with 

various federal and state data calls ranging from dual state/federal terrorism data calls, the 

Federal Insurance Office’s (FIO) auto affordability data call, and a proliferation of state 

data calls on a myriad of subjects; and 

WHEREAS, compliance costs for insurers have increased significantly in recent years 

with data calls being one of the fastest increasing categories as many data calls require 

extensive staff time that can sometimes also require input from a company’s agents, thus 

generating costs that may ultimately become reflected in the price of insurance; and 

WHEREAS, data calls often provide timely and useful information to legislators, 

regulators, policyholders, and the general public on insurance regulatory and public 

policy matters; and 

WHEREAS, data calls provide the most timely and useful information when planned 

and coordinated by and with interested stakeholders while keeping in mind various data 

call principles; and  

WHEREAS, such data call principles may include such matters as: 

• Limiting data calls to subjects within the regulators’ statutory authority and its 

core missions of balancing consumer protection (solvency/market conduct) with 

effective/efficient regulation. 

• Identifying clearly the reasons for collecting the data. 

• Consulting in advance with the statistical agents to understand what data insurers 

report in statutory financial reports, the format in which the data is reported, and 

what alternative data may be available. 

• Providing, where applicable clear plans for how the data will be aggregated and 

how its confidentiality will be protected.  



• Providing clear instructions, and where helpful, a “sample report” with proposed 

data fields populated to provide insurers with visual guidance on how to complete 

the response form. 

• Developing a timeline for the data call that is not in conflict with insurers’ 

existing financial statement and other relevant filing deadlines, and that 

recognizes a reasonable amount of time insurers will need to respond given 

existing resources.  

• Creating an industry advisory group to assist with the establishment of the goals, 

the data call requirements, and to assist in the construction of the design 

specifications, especially for those data elements that are not currently being 

captured by insurers:  

o If the data call generates a significant number of questions and concerns, 

consider reviewing, revising, and reissuing the data call and the associated 

instructions in consultation with the industry advisory group;  

o Seek guidance from the industry advisory group during the aggregation phase 

of the project on scenarios involving conflicting data results, missing data 

fields, numeric values that are not reasonable based on the definition of the 

data element, etc., to avoid potentially incorrect conclusions based on faulty 

data. 

• Providing a method to resolve issues, maintain and make available to industry on 

an ongoing basis a list of issues and frequently asked questions and how they have 

been resolved. 

• Where possible, coordinate and standardize data calls on similar issues (e.g., 

catastrophe losses) across the states and with federal agencies. 

 

Now Be It Resolved, that the National Conference of Insurance Legislators (NCOIL), 

recognizing the benefits to insurance regulation of data calls emanating from a timely, 

coordinated, and appropriate process now calls upon the National Association of Insurance 

Commissioners, state insurance regulators, and others to consider and design future data 

calls in a manner consistent with such principles. 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

 

Consumer Protection Towing Model Act 

To be Considered by The NCOIL Property & Casualty Committee on November 16, 2017 

Sponsored by Rep. Matt Lehman (IN) 
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Section 1. Title 

 

This Act shall be known and cited as the [State] Consumer Protection Towing Act. 

 

Section 2. Purpose 

 

The purpose of this Act is to establish minimum standards for towing vendor services and 

to promote fair and honest practices in the towing service business. 

 

Section 3.  Definitions 

 

For purposes of this Act: 

 

“Automobile club” - a legal entity which, in consideration of dues, assessments or 

periodic payments of money, promises its members or subscribers to assist them in 



matters relating to motor travel or the operation, use or maintenance of a motor vehicle, 

including auto dealers and insurance companies, by supplying services, which may 

include but are not limited to towing service, emergency road service and indemnification 

service. 

 

“Crane service” - a form of towing service which involves moving vehicles by the use of 

a wheel-lift device, such as a lift, crane, hoist, winch, cradle, jack, automobile 

ambulance, tow dolly, or any other similar device. 

 

“Flat bed (Roll-back) service” - a form of towing service which involves moving vehicles 

by loading them onto a flat-bed platform. 

 

“Owner” - the person or entity to whom a vehicle is registered, or to whom it is leased, if 

the terms of the lease require the lessee to maintain and repair the vehicle. For the 

purposes of this Act, a rental vehicle company is the owner of a vehicle rented pursuant 

to a rental agreement. 

 

“Rental vehicle company” – any person or organization, or any subsidiary or affiliate, 

including a franchisee, in the business of renting vehicles to the public.  

 

“Towing company” - any service, company or business entity or operation that exists to 

tow or otherwise move motor vehicles by means of a tow truck, or the ownership or 

operation of a towing service storage lot. A towing business, service or company shall 

not include an automobile club, car dealership or insurance company. 

 

“Towing service storage lot” - a property used to store vehicles that have been towed. 

 

“Tow truck” - a motor vehicle equipped to provide any form of towing service. 

 

“Tow truck operator” - a person who operates a motor vehicle that is equipped to provide 

any form of towing services. 

 

“Emergency towing” – the towing of a vehicle due to a motor vehicle accident, 

mechanical breakdown on public roadway or other emergency related incident 

necessitating vehicle removal for public safety with or without the owner’s consent. 

 

“Government agency towing” – the towing of government-owned or government 

controlled vehicles by the government agency that owns or controls them. 

 

“Law enforcement towing” – the towing of a vehicle for law enforcement purposes other 

than “seizure towing,” including municipality approved preferred towing company 

vendors. 

 

“Owner requested towing” – the request to tow a vehicle by the vehicle owner or 

operator. 

 



“Private property towing” – the towing of a vehicle, without the owner’s consent, from 

private property where it was illegally parked, or for which some exigent circumstance 

necessitated its removal, to a nearby location. 

 

“Seizure towing” – the taking of a vehicle for law enforcement purposes such as the 

maintenance of the chain of custody of evidence, or forfeiture of assets. 

 

Section 4.  General Provisions 

 

The provisions of this chapter shall be applicable to any entity or person engaging in, or 

offering to engage in, the business of providing towing service in the State of XXXX. The 

provisions of this chapter shall not apply to vehicles towed into the State of XXXX or 

through the State of XXXX if the tow originates in another jurisdiction. 

 

The provisions of this chapter are not applicable to the towing of motor vehicles by or on 

behalf of an “automobile club”, car dealership or insurance company. 

 

The provisions of this chapter are not applicable to “government agency towing”, the 

towing of government-owned or government controlled vehicles by the government 

agency that owns or controls them. 

 

The provisions of this chapter are not applicable to “seizure towing”, the towing of a 

vehicle for law enforcement purposes. 

 

The provisions of this chapter confer exclusive regulatory jurisdiction to the [regulatory 

body] in the State of XXXX over the towing and storage services of towing companies 

and vehicle storage companies. The [regulatory body] shall establish a complaint 

mechanism for consumers and insurers. 

 

Drafting Note:  Legislators should consider establishing rules whereby a [regulatory 

body] govern licensing, registration, operation and permitting of towing companies 

and vehicle storage companies in accordance with this act.  

 

In addition to any penalty imposed under Section 14 of this chapter, any for-hire motor 

carrier engaged in the towing of motor vehicles who violates Section 14 is subject to 

sanctions imposed by the [regulatory body] in the State of XXXX. 

 

Section 5.  Emergency Towing Requirements 

 

A. It is a <violation to be established by the adopting state> for a towing company to 

stop or cause a person to stop at the scene of an accident or near a disabled vehicle for 

the purpose of soliciting an engagement for “emergency towing” services, , to provide 

towing services, to move a vehicle from a highway, street, or when there is an injury 

as the result of an accident, or to accrue charges for services provided under those 

circumstances, unless requested to perform that service by a law enforcement officer 

or public agency pursuant to that agency’s procedures, or unless summoned to the 



scene or requested to stop by the owner or operator of a disabled vehicle  or unless 

the owner of the disabled vehicle previously provided consent to the towing 

company. 

 

B. The owner or operator of the vehicle being towed shall summon to the scene the tow 

truck operator of the owner's or operator's choice, either directly or through an 

insurer’s or automobile club’s emergency service arrangement, in consultation with 

law enforcement or authorized municipal personnel and designate the location where 

the vehicle is to be towed 

 

a. The provisions of this section shall not apply when the owner or operator is 

incapacitated, otherwise unable to summon a tow truck operator or defers to 

law enforcement or authorized municipal personnel or in the event of a 

declared emergency 

 

b. b. The authority provided to the owner or operator in this section may be 

superseded by the law enforcement officer or authorized municipal personnel 

if the tow truck operator of choice cannot respond to the scene in a timely 

fashion and the vehicle is a hazard, impedes the flow of traffic or may not 

legally remain in its location in the opinion of law enforcement or authorized 

municipal personnel. 

 

C. If the disabled vehicle is causing a potential safety hazard to any of the parties at the 

scene, the vehicle can be moved to a safe place once released by law enforcement for 

the procurement of sections D.,E., and F. below. 

 

D. If a towing company is summoned for an “emergency tow” by the owner or operator 

of a disabled vehicle, the towing company shall record the first name, last name, and 

telephone number of the person who summoned it to the scene; and the make, model, 

year, vehicle identification number (VIN) and license plate. 

 

E. If a towing company is summoned for an “emergency tow” by a law enforcement 

officer or designee of a public safety agency with territorial jurisdiction, the towing 

company shall record the identity of the law enforcement officer or designee of a 

public safety agency with territorial jurisdiction.   

 

F. Prior to towing a vehicle under this section, a towing company shall take 

photographs, video or other visual documentation to evidence the vehicle damages, 

debris, damaged cargo or property, complications to recovery process. 

 

G. The towing company shall maintain record of D. E. and F. above, and provide the 

records to law enforcement, upon request, from the time it appears at the scene until the 

time the vehicle is towed and released to a third party, and shall retain that 

information for two years. The towing company or owner or operator of a tow 

truck shall make records available for inspection and copying within 48 hours of a 



written request from law enforcement, [regulatory body], vehicle owner, or agent of 

vehicle owner. 

 

H. The towing company must properly secure all towed vehicles and make all reasonable 

efforts to prevent further damage, weather damage or theft to all towed vehicles, 

including the vehicle’s cargo and contents. 

 

Section 6.  Private Property Towing Requirements 

 

A. The owner of private property may establish a private tow-away zone.  If one is 

established, you must post a sign that is clearly visible to the public.  The sign must 

include a statement that the property is a tow-away zone, and a description of persons 

authorized to park on the property. 

 

B. Prior to towing a vehicle under this section, a towing company shall take 

photographs, video or other visual documentation to evidence that the vehicle is 

clearly parked on private property in violation of a private tow-away zone. The 

towing company shall record the time and date of the photographs and retain the 

records for at least two years after the date on which the vehicle was towed. 

 

C. A towing company must ensure that a vehicle towed under this section is taken to a 

location that is located within twenty-five miles (Drafting note: depending on the 

population density of a state, legislators may consider increasing this distance.) of 

the location of the private tow-away zone. 

 

D. If the owner or operator of a vehicle is parked in violation of a private tow-away 

zone, and arrives while their vehicle is being removed, the towing company shall give 

the vehicle owner or operator oral or written notification that the vehicle owner or 

operator may pay a fee (in cash, check, credit card, or debit card) of not more than 

one-half of the fee for the release of the vehicle. Upon payment of that fee, the towing 

company shall release the vehicle and give the vehicle owner or operator a receipt 

showing both the full amount normally assessed and the actual amount received. 

 

E.   The towing company shall provide notice of the tow to law enforcement within two   

hours of removing the vehicle from private property. 

 

F.   The towing company must properly secure all towed vehicles and make all reasonable 

efforts to prevent further damage, weather damage or theft to all towed vehicles, 

including the vehicle’s cargo and contents. 

 

Section 7.  Estimate Requirements  

 

A. Prior to attaching a vehicle to the tow truck, if the vehicle owner or operator is 

present at the time and location of the anticipated tow, the towing company shall 

furnish the vehicle’s owner or operator with a written itemized estimate of all charges 

and services to be performed. The estimate shall include all of the following:  



a. The name, address, telephone number, and motor carrier permit number of the 

towing company. 

b. The license plate number of the tow truck performing the tow.  

c. An itemized description and cost for all services, including, but not limited to, 

charges for labor, special equipment, mileage from dispatch to return, and 

storage fees, expressed as a 24-hour rate.  

 

B. The tow truck operator shall obtain the vehicle owner or operator’s signature (written 

or electronic) on the itemized estimate and shall furnish a copy to the person who 

signed the estimate.  

 

a. The requirements in paragraph (A) of this section may be completed after the 

vehicle is attached and removed to the nearest safe shoulder or street if done at 

the request of law enforcement or a public agency, provided the estimate is 

furnished prior to the removal of the vehicle from the nearest safe shoulder or 

street. 

 

C. The towing company shall maintain the records described in this subdivision for two 

years, and shall make the records available for inspection and copying within 48 

hours of a written request from law enforcement, attorney general, district attorney, 

city attorney’s office, vehicle owner, or agent of vehicle owner.  

 

Section 8.  Itemized Invoice Requirements  

 

A. Each itemized invoice for towing costs must be available to vehicle owner or his agent 

within 24 hours of completed tow and shall contain the following: 

 

a. The location from which the vehicle was towed; 

b. The storage location of the vehicle 

c. The name, address and phone number of the tow truck company; 

d. A description of the vehicle including but not limited to the make, model, year, 

vehicle identification number (VIN) and color of the towed vehicle; 

e. The license plate number and state of registration of the towed vehicle; 

f. The cost of the original tow; 

g. The daily storage charge based on a 24 hour rate; 

h. Other fees including but not limited to: Documentation fees and motor vehicle 

registration search fees. 

i. Each additional service must be set forth individually as a single line item with 

an explanation and the exact charge for the service. Itemized separately for 

Truck and Cargo or Tractor, Trailer, and Cargo.  A copy of each invoice and 

receipt submitted by a tow truck operator in accordance with the requirements 

of this section shall be retained by the towing business for two years from the 

date of issuance. 

 

Section 9.  Notice Requirements  

 



A. Within 24 hours of commencement of towing, the towing company or storage facility 

must commence a search of the records of the bureau of motor vehicles to ascertain the 

identity of the owner and any lienholder of the motor vehicle. No storage charges 

beyond the initial 24-hour charge will accrue until the notice requirement has been 

met. Written notice shall be given directly to the owner by registered mail within five 

business days. Notice to the owner or insurer shall contain the following: 

 

a. The date and time the vehicle was towed; 

b. The location from which the vehicle was towed; 

c. The location and address where the vehicle will be located; 

d. The location, address and phone number where payment and business 

transactions take place if different from business address; 

e. The name, address and phone number of the tow truck company; 

f. The name of the tow truck operator; 

g. A description of the towed vehicle including but not limited to the make, 

model, year, vehicle identification number and color of the towed vehicle; 

h. The license plate number and state of registration of the towed vehicle. 

 

B. If the search under A above result is a corporately owned vehicle then the above 

notice shall be sent to the state corporate address listed on the registration.  The 

vehicle must be held for up to 60 days in order for the vehicle owner to retrieve the 

towed vehicle. The rate charged must be comparative the standard daily rate.  If at 

any time more than one vehicle owned by the same corporation is under your control 

each vehicle shall be processed under a separate transaction.  

 

Section 10.  Fees 

 

A. A towing company shall not charge a fee for towing, clean-up services and/or storage 

of a vehicle in excess of the greater of the following:  

 

a. The fee that would have been charged for that towing, clean-up services 

and/or storage made at the request of a law enforcement agency under an 

agreement between a towing company and the law enforcement agency that 

exercises primary jurisdiction in the city in which the vehicle was, or was 

attempted to be, removed, or if not located within a city, the law enforcement 

agency that exercises primary jurisdiction in the county in which the vehicle 

was, or was attempted to be, removed.  

b. The fee that would have been charged for that towing, clean-up services 

and/or storage under the rate approved for that towing company by [regulatory 

body] for the jurisdiction from which the vehicle was, or was attempted to be, 

removed.  

 

B. No charge shall be made in excess of the estimated price without the prior consent of 

the vehicle owner or operator.  

 



C. All services rendered by a tow company, including any warranty or zero cost 

services, shall be recorded on an invoice. The towing company or the owner or 

operator of a tow truck shall maintain the records for two years, and shall make the 

records available for inspection and copying   upon written request from law 

enforcement. 

 

Section 11.  Release of Vehicle 

 

A. All towing companies and towing service storage lots must release the vehicle to the 

owner or the insurance company representative upon receipt of payment. 

 

B. All towing companies and towing service storage lots must release the vehicle to the 

insurance company representative when: 

 

a. the owner’s insurance company representative presents proof that the vehicle is 

insured with the company; or, 

b. the vehicle owner approves release of the vehicle to the insurance company 

representative. 

 

C. All towing businesses must be accessible during normal business hours.  Outside of 

normal business hours, the towing company must provide a 24-hour phone number 

and calls to the towing company must be returned within 18 hours.  

 

D. Acceptable methods of payment must include but are not limited to cash, insurance 

check, credit card, debit card, certified check or money order. 

 

E. The owner or the owners’ insurance company representative shall have the right to 

inspect the vehicle before accepting its return. 

 

Section 12.  Certification Requirements 

 

A. The [regulatory body] shall approve an application for a towing company certificate or 

certificate renewal, and shall issue or renew a certificate, provided the applicant 

submits to the [regulatory body] a completed application on a form prescribed by the 

[regulatory body], and also pays the application fee set by the [regulatory body].  

 

B. If applicable by state law, an application shall include: 

a. The applicant’s workers’ compensation coverage. 

b. The applicant’s unemployment compensation coverage. 

c. The financial responsibility of an applicant relating to liability insurance or 

bond requirements according to state XXXX. 

 

C. The applicant must not have been convicted of fraud or had a civil judgment rendered 

against it, in the past 5 years, for fraud nor has any officer, director or partner of an 

applicant that is a corporation or partnership during officer’s, director’s or partner’s 

tenure. 



Section 13.  Prohibited Acts 

 

A. It shall be unlawful for any person or entity conducting a towing company or for any 

person acting on his/her behalf: 

a. to falsely represent, either expressly or by implication, that the towing business 

represents or is approved by any private organization which provides 

emergency road service for disabled motor vehicles. 

b. to require an owner/operator of a motor vehicle involved in an accident or 

breakdown, to preauthorize more than 24 hours of storage, tear down and/or 

repair work as a condition to providing towing service for the vehicle. 

c. to charge more than one (1) towing fee when the owner/operator of a disabled 

vehicle requests transport of the vehicle to a repair facility owned or operated 

by the person or entity conducting the tow. 

 

B. Tow truck operators shall not tow vehicles to a repair facility unless the owner or the 

owner's designated representative gives written   consent before removal of the vehicle 

from the scene of the accident. 

 

C. No towing service storage lot may refuse to release a vehicle to the owner or the 

owners’ insurer upon-tender of full payment along with an itemized receipt for all 

lawful charges made in connection with the towing and storage of a vehicle. 

 

D. Prior to payment of fees and release of a vehicle, no towing service provider may 

refuse the right of physical inspection of the towed vehicle by the owner, or the 

owners’ insurer. 

 

E. No towing service storage lot may charge storage for any day where release of the 

stored vehicle or access to the stored vehicle for inspection by the owner or auto 

insurer is not permitted by the provider. 

 

F. It shall be a violation of this act for any towing company or towing service storage lot 

to submit false or fraudulent information to obtain a towing license. 

 

Section 14.  Penalties and Enforcement 

 

A. Drafting Note:  Legislators should consider drafting rules that establish rules that 

allow for the [regulatory body] to be responsible for the administration and 

enforcement of all towing businesses and towing service storage lots in the state of 

XXXX.  

 

B. The [regulatory body] shall have authority for the inspection of all towing businesses. 

 

C. All suspected violations will be filed with the [regulatory body] who shall investigate 

such complaint and take all proper and necessary remedial action. 

 



D. A person who willfully violates the provisions set forth by this act is guilty of a 

misdemeanor, punishable by a fine of not more than two thousand five hundred 

dollars ($2,500), or by imprisonment in a county jail for not more than three months, 

or by both that fine and imprisonment. 

 

E. Any towing company or towing service storage lot that submits false of fraudulent 

information to obtain a towing license will have their license automatically revoked. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

 

Model Act to Support State Regulation of Insurance by Requiring Competition 

Among Rating Agencies 

To be considered by the NCOIL Financial Services Committee on November 16, 2017 

Sponsored by Rep. Steve Riggs (KY) and Sen. Bob Hackett (OH)  

 

Section 1.  Short Title 

 

Model Act to Support State Regulation of Insurance by Requiring Competition among 

Insurance Rating Agencies 

 

Section 2.  Findings and Purpose 

 

The Legislature finds that: 

 

1) Protecting consumers and ensuring the safety and soundness of insurance 

companies in the United States have been the prime objectives of state insurance 

regulation for over 150 years. 

2) The states have sole authority for the regulation of the business of insurance as 

provided under the McCarren-Ferguson Act. 

3) State insurance regulation has been successful and effective. 

4) State insurance regulation has in place on-going substantive procedures, 

processes, and protocols to license, regulate and supervise insurers. 

5) There is no requirement that duly licensed insurance companies be rated and that 

among those that are, companies make choices about rating organizations based 

on management’s evaluation of the perceived strengths of each rating 

organization as it relates to their markets and business models. 

6) The test of insurer ratings is whether in the long run the company performs as 

expected, and in that regard each of these rating organizations on the whole have 

a consistent record of accurately gauging the ability of the companies to pay 

claims and service their customers. 

7) An untended yet direct consequence of designating a single, exclusive insurer 

rating requirement in laws, statutes, bulletins or other public material is the 

diminution of “public regulation by public authority” and an implication of 

private regulation of insurance. 



8) A response to this threat to public regulation is necessary. 

9) Multiple, competent insurer rating organizations exist. 

 

It is the purpose of this Act to: 

 

To require competition in insurer ratings to benefit consumers, duly licensed insurance 

companies, producers, and other third-party stakeholders by promulgating and embracing 

insurer rating requirements in laws and regulations that incorporate the enumeration of 

multiple, competent insurer rating organizations 

 

Section 3.  Definitions 

 

As used in this Act: 

 

1) “Competent Rating Agency” means A.M. Best Company; Demotech, Inc.; Fitch 

Group; Moody’s Investor Service; Kroll Bond Rating Agency; Standard and 

Poor’s Financial Services LLC or another rating agency certified or approved by 

a national entity that engages in such a process. 

 

2) “Public Entity” means any department, agency, special purpose district, or other 

instrumentality of this State and county or local government in this State. 

 

Section 4.  Requirements 

 

No public entity shall bar any competent rating in designating the use of insurer rating 

requirements in laws, statutes, regulations, rules, bulletins, or other public materials 

 

Section 5.  Effective Date 

 

This Act shall take effect immediately. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

National Conference of Insurance Legislators (NCOIL) 

 

Model Act Prohibiting Consumer Reporting Agencies from Charging Fees Related 

to Security Freezes 

To be discussed by the NCOIL Financial Services Committee on November 16, 2017 

*Sponsored by Rep. Steve Riggs (KY) 

 

 

Drafting Note: Every State has enacted legislation allowing consumers to place a 

“security freeze” on their credit report through a consumer reporting agency.  

Most States currently permit consumer reporting agencies to charge consumers a 

fee for the placement and removal of such a security freeze.  This Model Act is 

intended to amend existing law in those States that permit fees to be charged, so 

that consumers will not face any charges from a consumer reporting agency when 

requesting the placement, removal, temporary lifting, or reinstatement of a 

security freeze. 

 

 

Section 1.  Short Title 

 

This Act shall be known as the “Model Act Prohibiting Consumer Reporting Agencies 

from Charging Fees Related to Security Freezes.” 

 

 

Section 2.  Prohibition on Fees Related to Security Freezes 

 

A consumer reporting agency may not impose a fee or any type of charge on a consumer 

for placing a security freeze, removing a security freeze, temporarily lifting a security 

freeze, or reinstating a security freeze. 

 

 

Section 3.  Effective Date 

 

This Act shall take effect immediately.  

  

 

 

 



 
 

National Conference of Insurance Legislators (NCOIL) 

 

Credit Report Protection for Minors Model Act 

________________________________________________________________________ 

Adopted by the NCOIL Financial Services Committee on November 17, 2016 and the 

Executive Committee on November 20, 2016. 

Proposed Amendments to be Considered by the NCOIL Financial Services Committee on 

November 16, 2017 

*Sponsored by Rep. Steve Riggs (KY) 

 

Section 1 Short Title 

 

This Act shall be known and cited as the Credit Report Protection for Minors Act. 

 

Section 2 Purpose 

 

The purpose of this Act is to protect minors from the misuse of their personal financial 

information by those with the intent to defraud them, by allowing parents and legal 

guardians to place a security freeze on a minor’s credit report. 

 

Section 3 Definitions 

 

For the purposes of this Act, the following words shall have the following meanings: 

 

(A) “Consumer report” or “credit report” means any written, oral, or other 

communication of any information by a consumer reporting agency bearing on a 

consumer’s credit worthiness, credit standing, credit score, credit capacity, character, 

general reputation, personal characteristics, or mode of living which is used or expected 

to be used or collected in whole or in part for the purpose of serving as a factor in 

establishing the consumer’s eligibility for: 

 

a.  Credit or insurance to be used primarily for personal, family, or household 

purposes, except that nothing in this chapter authorizes the use of credit 

evaluations, credit scoring or insurance scoring in the underwriting of personal 

lines of property or casualty insurance; 

 

b.  Employment purposes; or 

 



c.  Any other purpose authorized under section 15 U.S.C. § 1681b 

 

(B) “Consumer reporting agency” means any person which, for monetary fees, for dues, 

or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice 

of assembling or evaluating consumer credit information or other information on 

consumers for the purpose of furnishing consumer reports to third parties and which uses 

any means or facility of interstate commerce for the purpose of preparing furnishing 

consumer reports. 

  

(C) “Protected consumer” means an individual who is: 

 

a.  Under the age of 16 years at the time a request for the placement of a security 

freeze is made; or 

 

b.  An incapacitated person or a protected person for whom a guardian or 

conservator has been appointed. 

 

(D) “Record” means a compilation of information that: 

 

 a.  Identifies a protected consumer; 

 

b.  Is created by a consumer reporting agency solely for the purpose of complying 

with this section; and  

 

c.  May not be created or used to consider the protected consumer’s credit 

worthiness, credit standing, credit capacity, character, general reputation, personal 

characteristics, or mode of living. 

 

(E) “Representative” means an individual who provides to a consumer reporting agency 

sufficient proof of authority to act on behalf of a protected consumer. 

 

(F) “Security freeze” means: 

 

a.  If a consumer reporting agency does not have a consumer report pertaining to a 

protected consumer, a restriction that: 

 

i.  Is placed on the protected consumer’s record in accordance with this 

Act; and 

 

ii.  Prohibits the consumer reporting agency form releasing the protected 

consumer’s record except as provided in this Act; or 

 

b.  If a consumer reporting agency has a consumer report pertaining to the 

protected consumer, a restriction that: 

 



i.  Is placed on the protected consumer’s consumer report in accordance 

with this Act; and 

 

ii.  Prohibits the consumer reporting agency from releasing the protected 

consumer’s consumer report or any information derived from the 

protected consumer’s consumer report except as provided in this Act. 

 

(G) “Sufficient proof of authority” means documentation that shows a representative has 

authority to act on behalf of a protected consumer, including but not limited to: 

 

 a.  A court order granting custodianship, guardianship, or conservatorship;  

 

 b.  A birth certificate; 

 

 c.  A lawfully executed and valid power of attorney; or 

 

d.  A written, notarized statement signed by a representative that expressly 

describes the authority of the representative to act on behalf of a protected 

consumer. 

 

(H) “Sufficient proof of identification” means documentation identifying a protected 

consumer or a representative.  The term includes, but is not limited to: 

 

a.  A copy of a social security card;  

 

b.  A certified or official copy of a birth certificate; or  

 

c.  A copy of a valid driver’s license, or a copy of a government-issued photo 

identification. 

 

Section 4 Security Freeze for Protected Consumer 

 

(A) A consumer reporting agency shall place a security freeze for a protected consumer 

if: 

 

a.  The consumer reporting agency receives a request from the protected 

consumer’s representative for the placement of the security freeze under this 

section; and 

 

b.  The protected consumer’s representative: 

 

i.  Submits the request to the consumer reporting agency at the address or 

other point of contact and in the manner specified by the consumer 

reporting agency; 

 

ii.  Provides to the consumer reporting agency sufficient proof of  



identification of the protected consumer and the representative; 

 

iii.  Provides to the consumer reporting agency sufficient proof of 

authority to act on behalf of the protected consumer; and 

 

iv.  Pays to the consumer reporting agency a fee, if any, as provided in this 

section 

 

(B)  If a consumer reporting agency does not have a consumer report pertaining to a 

protected consumer when the consumer reporting agency receives a request under this 

section, the consumer reporting agency shall create a record for the protected consumer. 

 

(C)  Within thirty (30) days after receiving a request pursuant to this section, a consumer 

reporting agency shall place a security freeze on the protected person’s record or credit 

report. 

 

(D)  Unless a protected consumer security freeze is removed in accordance with Section 5 

of this Act, a consumer reporting agency may not release the protected consumer’s 

consumer report, any information derived from the protected consumer’s consumer 

report, or any record created for the protected consumer. 

 

(E)  The consumer reporting agency shall send a written confirmation of the security 

freeze to the representative within 10 business days after instituting the security freeze on 

the consumer report or record and shall provide the representative with instructions for 

removing the security freeze. 

 

Section 5 Removal of Security Freeze 

 

(A)  A consumer reporting agency shall remove a security freeze from a protected 

consumer’s consumer report or record only under either of the following circumstances: 

 

a.  Upon the request of a representative or a protected consumer.  A consumer 

reporting agency shall remove a security freeze within 30 days after receiving a 

request for removal from a protected consumer or his or her representative.     

  

1.  A representative submitting a request for removal must provide all of 

the following  

 

i. Sufficient proof of identification of the representative and 

sufficient proof of authority as determined by the consumer 

reporting agency. 

 

   ii.  A fee as authorized under this Act. 

 

2.  A protected consumer submitting a request for removal must provide 

all of the following: 



 

i.  Sufficient proof of identification of the protected consumer as 

determined by the consumer reporting agency. 

 

ii.  Documentation that the sufficient proof of authority of the 

protected consumer’s representative to act on behalf of the 

protected consumer is no longer valid. 

 

   iii.  A fee as authorized under this Act. 

 

b.  If the security freeze was instituted due to a material misrepresentation of fact.  

A consumer reporting agency that intends to remove a security freeze under this 

paragraph shall notify the representative and protected consumer in writing before 

removing the security freeze. 

 

Section 6 Fees  

 

(A) A consumer reporting agency may not charge a fee for each placement or removal of 

a security freeze on a protected consumer's record or credit report.   The fee may not 

exceed ten dollars ($10). 

 

(B) Notwithstanding paragraph (A) of this section, a consumer reporting agency may not 

charge any fee under this Act if: 

 

(a) The protected consumer’s representative provides a copy of a police report to 

the consumer reporting agency alleging that the protected consumer has been a 

victim of an offense involving identity theft; of 

 

(b) A request for the placement or removal of a security freeze is for a protected 

consumer who is under sixteen (16) years of age at the time of the request and the 

consumer reporting agency has a credit report pertaining to the protected 

consumer. 

 

 

Section 7 Penalties 

 

(A) (1) Any person who willfully fails to comply with any requirement imposed under 

this section with respect to any consumer is liable to that consumer in an amount equal to 

the sum of: 

 

(a) Any actual damages sustained by the consumer as a result of the failure; 

 

(b) Any liquidated damages of not less than one hundred dollars ($100) and 

not more than one thousand dollars ($1,000); 

 

(c) Any punitive damages as the court may allow; and 



 

(d) In the case of any successful action to enforce any liability under this 

section, the costs of the action together with reasonable attorney's fees as 

determined by the court. 

 

(2) Any person, other than the named individual or individuals in the report, who 

obtains a consumer report, requests a security freeze, requests the temporary lift of a 

freeze, or requests the removal of a security freeze from a consumer reporting agency 

under false pretenses or in an attempt to violate federal or state law shall be liable to 

the consumer reporting agency for actual damages sustained by the consumer 

reporting agency or one thousand dollars ($1,000), whichever is greater. 

 

Section 6 Applicability and Scope 

 

(A) This Act does not apply to a protected consumer's credit report or record provided to: 

 

(a) A federal, state, or local governmental entity, including a law enforcement 

agency, or court, or their agents or assigns; 

 

(b) A private collection agency for the sole purpose of assisting in the 

collection of an existing debt of the consumer who is the subject of the consumer 

report requested; 

 

(c) A person or entity, or a subsidiary, affiliate, or agent of that person or 

entity, or an assignee of a financial obligation owing by the consumer to that 

person or entity, or a prospective assignee of a financial obligation owing by the 

consumer to that person or entity in conjunction with the proposed purchase of the 

financial obligation, with which the consumer has or had prior to assignment an 

account or contract, including a demand deposit account, or to whom the 

consumer issued a negotiable instrument, for the purposes of reviewing the 

account or collecting the financial obligation owing for the account, contract, or 

negotiable instrument. For purposes of this subparagraph, "reviewing the account" 

includes activities related to account maintenance, monitoring, credit line 

increases, and account upgrades and enhancements; 

 

(d) A person, for the purposes of prescreening as provided by the federal Fair 

Credit Reporting Act, 15 U.S.C. sec. 1681 et seq.; 

 

(e) A consumer reporting agency for the purposes of providing a consumer 

with a copy of his or her own report on his or her request; 

 

(f) A child support enforcement agency; 

 

(g) A consumer reporting agency that acts only as a reseller of credit 

information by assembling and merging information contained in the database of 

another consumer reporting agency or multiple credit reporting agencies and does 



not maintain a permanent database of credit information from which new 

consumer reports are produced. However, a consumer reporting agency acting as 

a reseller shall honor any security freeze placed on a consumer report by another 

consumer reporting agency; 

 

(h) A check services or fraud prevention services company, which issues 

reports on incidents of fraud or authorizations for the purpose of approving or 

processing negotiable instruments, electronic funds transfers, or similar methods 

of payments; 

 

(i) A deposit account information service company, which issues reports 

regarding account closures due to fraud, substantial overdrafts, ATM abuse, or 

similar negative information regarding a consumer to inquiring banks or other 

financial institutions for use only in reviewing a consumer request for a deposit 

account at the inquiring bank or financial institution; 

 

(j) Any person or entity using a consumer report in preparation for a civil or 

criminal action, or an insurance company in investigation of a claim; or 

 

(k) 1. Any insurance company for setting or adjusting a rate or 

underwriting for property and casualty insurance purposes; or 

 

2. Any consumer reporting agency database or file which consists 

solely of consumer information concerning, and used solely for: 

 

a. Criminal record information; 

 

b. Personal loss history information;  

 

c. Fraud prevention or detection;  

 

d. Employment screening; or 

 

e.  Tenant screening. 

 

Section 7 Effective Date 

 

This Act shall take effect 90 days after enactment. 

 

 

 

 

 

 

 

 



 
 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

 

A Model Act Regarding Air Ambulance Insurance Claims 

Adopted by the NCOIL Health, Long-Term Care & Health Retirement Issues Committee 

on October 13, 2017 

Sponsor’s Technical Amendment to be discussed and considered by the NCOIL Health, 

Long Term Care & Health Retirement Issues Committee on November 18, 2017 

*Sponsored by Assemblyman Will Barclay (NY) 

 

Section 1. Legislative findings, purpose and scope.  

 

(A) The legislature finds that: 

(1) Air ambulance services provide a necessary, and sometimes lifesaving, means 

of transporting medical patients in both emergency and non-emergency situations; 

(2) Adequate access to air ambulance services is essential; 

(3) In some cases, the difference between charges assessed by out-of-network air 

ambulance service providers and reimbursements by consumers’ health plans 

have resulted in high balance bills to consumers; and 

(4) The Federal Airline Deregulation Act (“ADA”) preempts states from enacting 

any law related to a price, route, or service of an air carrier, which has been 

interpreted by some courts as applying to air ambulance service provider charges. 

 

(B) The purpose of this legislation is to protect consumers who are covered by 

commercial insurance from overall disproportionate financial responsibility and liability 

for using out-of-network air ambulance services instead of in-network air ambulance 

services in an emergency situation, including balance bills from out-of-network air 

ambulance service providers in a manner that is not preempted by the Employee 

Retirement Income Security Act of 1974 (“ERISA”) or the ADA. 

 

(C) This legislation applies to all health plans licensed, operating or otherwise doing 

business in this state, and registered air ambulance service providers. 

 

Section 2. Definitions.  

 

(A) A “registered air ambulance service provider” is an air ambulance service provider 

licensed by the [insert appropriate state EMS agency] that has registered with the 

Department of Insurance to participate in the voluntary dispute resolution process 

established hereunder, as provided in Section 5(B). 



 

(B) A “covered person” is an individual covered by a health plan licensed, operating or 

otherwise authorized to do business in this state. 

 

(C) A “health plan” provides coverage for health benefits to residents of this state and is 

licensed, operating or otherwise authorized to do business in this state. “Health plan” 

includes health insurers as well as self-funded health benefit plans.  “Health plan” does 

not include: 

(1) Medicaid managed care programs operated under [Insert Applicable State 

Statute]; 

(2) Medicaid programs operated under [Insert Applicable State Statute]; 

(3) the state child health plan operated under [Insert Applicable State Statute]; 

(4) Medicare; or 

(5) “excepted benefit” products as defined under 42 U.S.C. 300gg-91(c). 

 

(D) “Balance bill” or “balance billing” refers to the difference between (i) the amount 

charged by an air ambulance service provider and (ii) any amount paid by a health plan 

plus the covered person’s copayment, deductible or coinsurance amount applicable to a 

specific air ambulance transport. 

 

(E) “Disputed air ambulance service provider charge” means the amount remaining after 

payment by a health plan of the amount set forth in Section 4. 

 

Section 3. Network Adequacy; Medical Necessity.  

 

(A) A health plan that does not have an adequate network of air ambulance service 

providers in this state may not use an allowed amount for air ambulance reimbursement 

that is less than the applicable average rates published by registered air ambulance 

service providers. The Department of Insurance will determine such average rates on an 

annual basis. 

 

(B) For purposes of this [chapter], a patient transport shall be deemed to be medically 

necessary by health plans if (i) requested by a neutral third party licensed or certified 

medical professional or first responder and (ii) determined by that neutral third party 

licensed or certified medical professional or first responder to be conducted by an air 

ambulance service provider without regard to the patient’s ability to pay. 

 

Section 4. Hold harmless.  

 

(A) If a covered person, after being picked up in the state, receives services from a 

registered air ambulance service provider that is not part of the covered person’s health 

plan’s network, the health plan shall assume the covered person’s responsibility for 

amounts charged by such registered air ambulance service provider other than any 

applicable copayments, coinsurance, and deductibles. 

 



(B) A health plan that has assumed a covered person’s responsibility as required pursuant 

to Section 4(A) shall notify the air ambulance service of that assumption no later than the 

date the health plan issues payment under Section 4(D). 

 

(C) If a registered air ambulance service provider receives notice pursuant to Section 

4(B), with the exception of amounts owed for applicable copayments, coinsurance, and 

deductibles, the registered air ambulance service may not: 

(1) bill, collect, or attempt to collect from the covered person for the 

responsibility assumed under Section 4(A); or 

(2) report to a consumer reporting agency that the covered person is delinquent 

for the amount assumed by the health plan under Section 4(A); or 

(3) obtain a lien on the covered person’s property in connection with the amount 

assumed by the health plan under Section 4(A); or 

(4) take any other action adverse to the covered person with regard to the amount 

covered by the health plan pursuant to Section 4(A). 

 

(D)  (1) A health plan is responsible for payment directly to the air ambulance service 

provider or denial of a claim for air ambulance services within 30 days after receipt of a 

proof of loss.  Within such timeframe, the health plan shall notify the covered person and 

the registered air ambulance service provider of the amount of deductible, coinsurance, or 

copayment that is the covered person’s responsibility to pay. 

(2) The health plan responsible under Section 4(A) shall make payment based on: 

(a) the billed charges of the registered air ambulance service; 

(b) another amount negotiated with the registered air ambulance service; 

or 

(c) the maximum amount the health plan would pay to an in-network air 

ambulance service provider for the services performed, unless Section 

3(A) is applicable, in which case the average amount as determined by the 

Department of Insurance. 

 

(E) If after payment is made under Section 4(D)(2) the health plan or registered air 

ambulance service provider disputes the reasonableness of that payment, the health plan 

or registered air ambulance service provider shall invoke the independent dispute 

resolution process established hereunder, if good-faith settlement negotiations fail to 

resolve the dispute. 

 

Section 5. Independent Dispute Resolution.  

 

(A) A program of Independent Dispute Resolution (“IDR”) for disputed air ambulance 

service charges shall be established and administered by the Department of Insurance 

(“DOI”). 

(1) The DOI shall promulgate rules, forms and procedures for the implementation 

and administration of the IDR program. 

(2) The DOI may charge such fees as necessary to cover its costs of 

implementation and administration. 

(3) The DOI shall maintain a list of qualified reviewers. 



 

(B)Registration, Waiver and Reporting. 

(1) (a) By January 1 of each year, air ambulance service providers wishing to 

participate in the IDR program established hereunder shall register with 

the DOI on such forms, in such manner and providing such information as 

required by the DOI. 

(b) This registration shall automatically renew quarterly unless the 

registered air ambulance service provider gives notice to the DOI of its 

intent to not renew its registration not less than 30 days prior to the end of 

the quarter. 

(c) All disputed charges incurred during the quarter of a registered air 

ambulance service provider’s registration shall be subject to IDR. 

(2) By registering, a registered air ambulance service provider acknowledges that, 

notwithstanding the ADA, it is voluntarily agreeing to participate in the IDR 

program as established hereunder, and such voluntary agreement constitutes a 

waiver of the air ambulance service provider’s ability to challenge the IDR 

program based on the ADA with respect to disputed charges as provided in 

Section 5(B)(1)(c). 

(3) As a further condition of participation in the IDR program, the registered air 

ambulance provider agrees (a) to publish the air ambulance transport rates 

charged by it in this state and(b) to provide de-identified, itemized billings for 

each of its transports in this state. 

(4) The DOI shall keep and maintain records of each IDR proceeding.   

(5) The DOI shall analyze the results of the IDR proceedings, as well as the 

information submitted pursuant to Section 5(B)(3) each year, and issue a report 

annually, the contents of which shall include, but not be limited to:  

(a) the overall aggregate statistics of the IDR program for the year;  

(b) the deidentified results of all disputes decided by each independent 

reviewer through the IDR program;  

(c) the number of disputes settled between the parties;    

(d) an analysis of financial and market trends of the air ambulance service 

provider claims; and, 

 (e) recommended changes to improve the IDR program 

(6) The report shall be made public through, at minimum, posting on the website 

of the DOI.   

 

(C) The sole issue to be considered and determined in a IDR proceeding is the reasonable 

charge for the air ambulance service provided. The basis for this determination shall 

include, but not be limited to, the overall fixed and variable cost for providing the air 

ambulance services including: 

(1) Costs of maintaining aircraft, hangar and crew facilities; 

(2) Compensation for pilots and flight crew (taking into consideration training and 

qualifications); 

(4) Overhead; 

(5) Insurance; 

(6) Fuel; 



(7) Costs attributable to any medical services provided in-flight;  

(8) Costs associated with 24/7/365 readiness; 

(9) The cost of uncompensated care and undercompensated care; and 

(10) A reasonable profit. 

 

 

Section 6. Independent Dispute Resolution Procedures.  

 

(A) Either the registered air ambulance service provider or the health plan may request 

adjudication of a disputed charge by submitting a request for IDR on such forms or in 

such manner as prescribed by the DOI, and shall include the amount in dispute and a 

brief description of the service provided. The requesting party shall copy the other party 

on its submission to the DOI. 

 

(B) The insurance commissioner shall establish an application process and fee schedule 

for independent reviewers. 

 

(C) If the parties have not designated an independent reviewer by mutual agreement 

within 30 days of the request for IDR, the insurance commissioner shall select an 

independent reviewer from its list of qualified reviewers. 

 

(D) To be eligible to serve as an independent reviewer, an individual must be 

knowledgeable and experienced in applicable principles of contract and insurance law 

and the healthcare industry generally. 

(1) In approving an individual as an independent reviewer, the insurance 

commissioner shall ensure that the individual does not have a conflict of interest 

that would adversely impact the individual’s independence and impartiality in 

rendering a decision in an independent dispute resolution procedure. A conflict of 

interest includes but is not limited to current or recent ownership or employment 

of either the individual or a close family member in a health plan, a health care 

provider, or an air ambulance service provider that may be involved in an 

independent dispute resolution procedure. 

(2) The insurance commissioner shall immediately terminate the approval of an 

independent reviewer who no longer meets the requirements to serve as an 

independent reviewer. 

 

(E) Either party to a IDR proceeding may request an oral hearing. 

(1) If no oral hearing is requested, the independent reviewer shall set a date for the 

submission of all information to be considered by the independent reviewer. 

(2) Each party to the IDR shall submit a “binding award amount”; the 

independent reviewer must choose one party’s or the other’s “binding award 

amount” based on which amount the independent reviewer determines to be 

closest to the reasonable charge for air ambulance services provided in 

accordance with Section 5(C), with no deviation. 

(3) If an oral hearing is requested, the independent reviewer may make procedural 

rulings. 



(4) There shall be no discovery in IDR proceedings. 

(5) The independent reviewer shall issue his or her written decision within ten 

(10) days of submission or hearing. 

 

(F) Unless otherwise agreed by the parties, each party shall: 

(1) Bear its own attorney fees and costs, and 

(2) Equally bear all fees and costs of the independent reviewer.  

 

(G) The decision of the independent reviewer is final and shall be binding on the parties. 

The prevailing party may seek enforcement of the independent reviewer’s decision in any 

court of competent jurisdiction. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

 

Producer Compensation Disclosure Model 

Amendment to the Producer Licensing Model Act 

Adopted by the NCOIL State-Federal Relations and Executive Committees on March 5, 

2005; readopted on November 21, 2010. 

A revised version of the December 29 NAIC broker disclosure amendment proposed to 

the Producer Licensing Model Act. 

To be considered for re-adoption by the NCOIL State-Federal Relations Committee on 

November 17, 2017 

 

Section __. Compensation Disclosure 

 

A. Where any insurance producer or any affiliate of such producer receives any 

compensation from the customer for the initial placement of insurance, neither that 

producer nor the affiliate shall accept or receive any compensation from an insurer or 

other third party for that placement of insurance unless the producer has, prior to the 

customer’s purchase of insurance: 

 

 (1) Obtained the customer’s documented acknowledgment that such 

compensation will be received by the producer or affiliate; and 

  

(2) Provided a description of the method and factors utilized for calculating 

the compensation to be received from the insurer or other third party for 

that placement. 

 

B. This section shall not apply to: 

 

(1) A person licensed as an insurance producer who acts only as an 

intermediary between an insurer and the customer’s producer, for example 

a managing general agent, a sales manager, or wholesale broker; 

 

(2) The placement of insurance in secondary or residual markets; or 

 

(3) A producer whose sole compensation for the placement is derived from 

commissions, salaries, and other remuneration from the insurer.  

 

C. For purposes of this section: 



 

(1) “Affiliate” means a person that controls, is controlled by, or is under common 

control with the producer. 

 

(2) ”Compensation from an insurer or other third party” means payments, 

commissions, fees, awards, overrides, bonuses, contingent commissions, 

loans, stock options, gifts, prizes or any other form of valuable consideration, 

whether or not payable pursuant to a written agreement. 

 

(3) “Compensation from the customer” shall not include any fee or similar 

expense as provided in [insert reference to statutory provision(s) or regulation(s)] 

or any fee or amount collected by or paid to the producer that does not exceed an 

amount established by the commissioner. 

 

(4) “Customer” means the person signing the application or submission for 

insurance or the authorized representative of the insured actually negotiating the 

placement of insurance with the producer. A person shall not be considered a 

“customer” for purposes of this section if the person is: 

 

(a) A participant or beneficiary of an employee benefit plan; or 

(b) Covered by a group or blanket insurance policy or group annuity 

contract sold, solicited or negotiated by the insurance producer or 

affiliate. 

 

(5) “Documented acknowledgement” means the customer’s acknowledgement 

obtained prior to the customer’s purchase of insurance 

 

D. An insurance producer may satisfy any requirements imposed by this Section 

directly or through an affiliate. 

 

E This Section shall take effect six (6) months after the date of enactment or [insert 

date], whichever is later. 

 

Drafting Note: In many transactions, a broker will owe a fiduciary or other legal duty to 

the client. However, the duty may vary depending upon contractual obligations or 

transaction specific facts. Therefore, the States should review the precedent set forth in 

their common law to determine if any statutory standards are necessary. 

 

 

 

 

 

 

 

 

 



 
 

 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS (NCOIL) 

 

Exhaustion of Administrative Remedies Model Legislation 

Adopted by the NCOIL State-Federal Relations and Executive Committees on November 

22, 2002; readopted on March 4, 2005, and November 21, 2010. 

To be considered for re-adoption by the NCOIL State-Federal Relations Committee on 

November 17, 2017 

 

I. DISMISSAL OR ABATEMENT IF STATE INSURANCE DEPARTMENT 

JURISDICTION INVOLVED: 

 

(a) A court shall abate or dismiss an action filed against an insurance entity unless the 

court determines that: 

 

(1) the interpretation, application, or violation of an insurance-related statute or 

rule involves only questions of law; and 

(2) the insurance department may not make any findings of fact or conclusions of 

law or issue any orders that would aid the court in resolving the action. 

 

(b) A court may abate or dismiss an action filed against an insurance entity if the court 

determines that the insurance department may order in a contested case all or part of the 

relief the claimant seeks. The court shall specify in its order of abatement or dismissal the 

portion of the statute on which the court bases its order. 

 

(c) A court that abates an action under this section: 

 

(1) shall refer specific issues or claims within the insurance department’s 

jurisdiction to the insurance department for action; and 

(2) may direct the insurance department to report to the court periodically 

concerning the disposition of the matters referred to the agency. 

 

(d) The statute of limitations for an action dismissed or abated under this section is tolled 

for the period during which the claimant seeks an administrative remedy. 

 

II. PERIOD OF ABATEMENT: The court shall provide that the period of abatement is at 

least six months from the date the court enters the order of abatement, or such other 

reasonable time as the court may determine. 



 

III. ADEQUATE RELIEF: Relief awarded to a claimant may be adequate even if the 

relief does not include exemplary damages, multiple damages, attorneys’ fees, or costs of 

court. 

 

IV. APPLICABILITY: This section applies only to a civil action filed against an 

insurance entity in which:  

 

(1) a claimant seeks recovery of damages on behalf of a class of claimants and 

(2) the interpretation, application, or violation of an insurance-related statute or rule is 

involved for at least one defendant. 

 

V. DEFINITION: For purposes of this act, an insurance entity is any entity required to be 

licensed under the insurance laws of this state. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
 

 

NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 

 

Credit Default Insurance Model Legislation 

Adopted by the NCOIL Executive Committee on July 11, 2010. 

Amended by the NCOIL Financial Services & Investment Products Committee on July 8, 

2010. Adopted by the NCOIL Executive Committee on November 22, 2009. 

Sponsored by Assem. Joseph Morelle (NY) 

To be considered for re-adoption by the NCOIL Financial Services Committee on 

November 16, 2017 
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[Drafting Note: This model was developed for use in states without laws regulating credit 

default instruments. States that already oversee such instruments, including financial 

guaranty, surety, residual value and credit insurance, may want to update their statutes 

to reflect the model’s intent—the supervision of legal credit default insurance and the 

banning of naked credit default swaps.] 

 

Section 1. Definitions 

 

(a)  (1)  “Credit default insurance" means a surety bond, or other contract, and any 

guarantee which is payable upon occurrence of financial loss, as a result of the 

failure of any obligor on or issuer of any debt instrument or other monetary 

obligation to pay when due to be paid by the obligor or scheduled at the time 

insured to be received by the holder of the obligation, principal, interest, 

premium, dividend or purchase price of or on, or other amounts due or payable 



with respect to, such instrument or obligation, when such failure is the result of a 

financial default or insolvency, or other credit event, or, provided that such 

payment source is investment grade, any other failure to make payment, 

regardless of whether such obligation is incurred directly or as guarantor by or on 

behalf of another obligor that has also defaulted; 

 

(2) Credit default insurance includes other events which the superintendent 

determines are substantially similar to any of the foregoing.  

 

(3) Notwithstanding paragraph one of this subsection, “credit default insurance” 

shall not include: 

 

(A) insurance of any loss resulting from any event described in paragraph 

one of this subsection if the loss is payable only upon occurrence of any of 

the following, as specified in a surety bond, insurance policy or indemnity 

contract; 

 

(i) a fortuitous physical event; 

 

(ii) failure of or deficiency in the operation of equipment; or 

 

(iii) an inability to extract or recover a natural resource; 

 

(B) fidelity and surety insurance as defined in [insert state statute defining 

fidelity and surety]; 

 

(C) credit insurance as defined in [insert state statute defining credit 

insurance], including credit life, credit disability, credit property, credit 

unemployment, involuntary unemployment, mortgage life, mortgage 

guaranty, mortgage disability, guaranteed automobile protection (gap) 

insurance, and any other form of insurance offered in connection with an 

extension of credit that is limited to partially or wholly extinguishing that 

credit obligation that the insurance commissioner designates a form of 

credit insurance.; 

 

(D) residual value insurance as defined in [insert state statute defining 

residual value insurance]; 

 

(E) guaranteed investment contracts issued by life insurance companies 

which provide that the life insurer itself will make specified payments in 

exchange for specific premiums or contributions; 

 

(F) indemnity contracts or similar guaranties, to the extent that they are 

not otherwise limited or proscribed by this chapter: 

 



(i) in which a life insurer or an insurer subject to [insert relevant 

state law] guaranties its obligations or indebtedness or the 

obligations or indebtedness of a subsidiary (as defined in [insert 

relevant state law]), other than a financial guaranty insurance 

corporation, provided that: 

 

(I) to the extent that any such obligations or indebtedness 

are backed by specific assets, such assets must at all times 

be owned by the insurer or the subsidiary; and 

 

(II) in the case of the guaranty of the obligations or 

indebtedness of the subsidiary that are not backed by 

specific assets of such insurer, such guaranty terminates 

once the subsidiary ceases to be a subsidiary; or 

 

(ii) in which a life insurer guaranties obligations or indebtedness 

(including the obligation to substitute assets where appropriate) 

with respect to specific assets acquired by such life insurer in the 

course of its normal  investment activities and not for the purpose 

of resale with credit enhancement, or guaranties obligations or 

indebtedness acquired by its subsidiary, provided that the assets 

acquired pursuant to this item have been: 

 

(I) acquired by a special purpose entity, whose sole purpose 

is to acquire specific assets of such life insurer or its 

subsidiary and issue securities or participation certificates 

backed by such assets; or 

 

(II) sold to an independent third party; or 

 

(iii) in which a life insurer guaranties obligations or indebtedness 

of an employee or insurance agent of such life insurer; or 

 

(G) guarantees of higher education loans, unless written by a credit default 

insurance corporation; 

 

(H) guarantees of insurance contracts, except for: 

 

(i) guarantees authorized pursuant to [insert relevant state law 

regarding reinsurance business]; 

 

(ii) credit default insurance policies insuring guaranteed 

investment contracts issued by life insurers, provided that: 

 

(I) the obligations under such contracts are not dependent 

on the continuance of human life; 



 

(II) the credit default insurance policies do not guaranty 

death benefits provided by such contracts; 

(III) the obligations insured by the credit default insurance 

policies are investment grade based on the rating of the life 

insurers or, in the case of separate account guaranteed 

investment contracts, based on the ratings of such separate 

accounts; 

 

(IV) the credit default insurance policies shall not condition 

or delay payment of a claim with respect to such contracts 

upon the insured or beneficiary making a claim on the 

contracts with any insurance guaranty fund under this 

chapter or of any other jurisdiction; and 

 

(V) the credit default insurance policies provide that if, 

prior to payment by the insurer under the credit default 

insurance policies, the guaranty fund has paid a claim under 

such contracts for an amount that, when added to the 

amount payable under the credit default insurance policies, 

would exceed the amount owed under such contracts, then 

the credit default insurer shall pay the portion of the 

amount payable in excess of the contract amounts to the 

guaranty fund instead of to the beneficiary under such 

contracts; or 

 

(I) any other form of insurance covering risks which the superintendent 

determines to be substantially similar to any of the foregoing. 

 

(b) “Credit default insurance corporation" or "corporation" means an insurer licensed to 

transact the business of credit default insurance in this state. 

 

(c) "Affiliate" means a person which, directly or indirectly, owns at least ten percent but 

less than fifty percent of the credit default insurance corporation or which is at least ten 

percent but less than fifty percent, directly or indirectly, owned by a credit default 

insurance corporation. 

 

(d) "Aggregate net liability" means the aggregate amount of insured unpaid principal, 

interest and other monetary payments, if any, of guarantied obligations insured or 

assumed, less reinsurance ceded and less collateral. 

 

(e) "Asset-backed securities" means: 

 

(1) securities or other financial obligations of an issuer provided that: 

 



(A) the issuer is a special purpose corporation, trust or other entity, or 

(provided that the securities or other financial obligations constitute an 

insurable risk) is a bank, trust company or other financial institution, 

deposits in which are insured by the Bank Insurance Fund or the Savings 

Insurance Fund (or any successor thereto); and 

 

(B) a pool of assets comprised of securities or other financial obligations 

expected to generate either cash flow or cash proceeds by the terms of the 

securities or other financial obligations, or pursuant to leases or other 

contractual rights, including any expected extensions or renewals thereof, 

or through a sale in a public or private market for proceeds sufficient to 

pay the insured obligations: 

 

(i) has been conveyed, pledged or otherwise transferred to or is 

otherwise owned or acquired by the issuer; 

 

(ii) such pool of assets backs the securities or other financial 

obligations issued; and 

 

(iii) no asset in such pool, other than an asset directly payable by, 

guaranteed by or backed by the full faith and credit of the United 

States government or that otherwise qualifies as collateral under 

paragraph one or two of subsection (g) of this section, has a value 

exceeding twenty percent of the pool's aggregate value. 

 

(f) "Average annual debt service" means the amount of insured unpaid principal and 

interest on an obligation, multiplied by the number of such insured obligations (assuming 

each obligation represents one thousand dollars par value), divided by the amount equal 

to the aggregate life of all such obligations (assuming each obligation represents one 

thousand dollars par value). This definition, expressed as a formula in regard to bonds, is 

as follows:  

 

Average Annual Debt Service = Total Debt Service x No. of Bonds 

_________________________________ 

Bond Years 

Total Debt Service = Insured Unpaid Principal + Interest 

Number of Bonds = Total Insured Principal 

_______________________ 

$1,000 

Bond Years = Number of Bonds x Term in Years 

Term in Years = Term to maturity based on scheduled amortization or, in the absence of 

a scheduled amortization in the case of asset-backed securities or other obligations 

lacking a scheduled amortization, expected amortization, in each case determined as of 

the date of issuance of the insurance policy based upon the amortization assumptions 

employed in pricing the insured obligations or otherwise used by the insurer to determine 

aggregate net liability. 



 

(g) "Collateral" means: 

 

(1) cash; 

 

(2) the cash flow from specific obligations which are not callable and scheduled 

to be received based on expected prepayment speed on or prior to the date of 

scheduled debt service (including scheduled redemptions or prepayments) on the 

insured obligation provided that (i) such specific obligations are directly payable 

by, guaranteed by or backed by the full faith and credit of the United States 

government, (ii) in the case of insured obligations denominated or payable in 

foreign currency as permitted under paragraph four of subsection (b) of section 

four of this Act, such specific obligations are directly payable by, guaranteed by 

or backed by the full faith and credit of such foreign government or the central 

bank thereof, or (iii) such specific obligations are insured by the same insurer that 

insures the obligations being collateralized, and the cash flows from such specific 

obligations are sufficient to cover the insured scheduled payments on the 

obligations being collateralized; 

 

(3) the market value of investment grade obligations, other than obligations 

evidencing an interest in the project or projects financed with the proceeds of the 

insured obligations; or 

 

(4) the face amount of each letter of credit that: 

 

(A) is irrevocable; 

 

(B) provides for payment under the letter of credit in lieu of or as 

reimbursement to the insurer for payment required under a credit default 

insurance policy; 

 

(C) is issued, presentable and payable either: 

 

(i) at an office of the letter of credit issuer in the United States; or 

 

(ii) at an office of the letter of credit issuer located in the 

jurisdiction in  which the trustee or paying agent for the insured 

obligation is located; 

 

(D) contains a statement that either:  

 

(i) identifies the insurer and any successor by operation of law, 

including any liquidator, rehabilitator, receiver or conservator, as 

the beneficiary; or 

 



(ii) identifies the trustee or the paying agent for the insured 

obligation as the beneficiary; 

 

(E) contains a statement to the effect that the obligation of the letter of 

credit issuer under the letter of credit is an individual obligation of such 

issuer and is in no way contingent upon reimbursement with respect 

thereto; 

 

(F) contains an issue date and a date of expiration; 

 

(G) either: 

 

(i) has a term at least as long as the shorter of the term of the 

insured obligation or the term of the credit default insurance 

policy; or 

 

(ii) provides that the letter of credit shall not expire without thirty 

days prior written notice to the beneficiary and allows for drawing 

under the letter of credit in the event that, prior to expiration, the 

letter of credit is not renewed or extended or a substitute letter of 

credit or alternate collateral meeting the requirements of this 

subsection is not provided; 

 

(H) states that it is governed by the laws of the state of [insert state] or by 

the 1983 or 1993 Revision of the Uniform Customs and Practice for 

Documentary Credits of the International Chamber of Commerce 

(Publication 400 or 500) or any successor Revision if approved by the 

superintendent, and contains a provision for an extension of time, of not 

less than thirty days after resumption of business, to draw against the letter 

of credit in the event that one or more of the occurrences described in 

Article 19 of Publication 400 or 500 occurs; and 

 

(I) is issued by a bank, trust company, or savings and loan association that: 

 

(i) is organized and existing under the laws of the United States or 

any state thereof or, in the case of a non-domestic financial 

institution, has a branch or agency office licensed under the laws of 

the United States or any state thereof and is domiciled in a member 

country of the Organisation for Economic Co-operation and 

Development having a sovereign rating in one of the top two 

generic lettered rating classifications by a securities rating agency 

acceptable to the superintendent; 

 

(ii) has (or is the principal operating subsidiary of a financial 

institution holding company that has) a long-term debt rating of at 

least investment grade; and 



 

(iii) is not a parent, subsidiary or affiliate of the trustee or paying 

agent, if any, with respect to the insured obligation if such trustee 

of paying agent is the named beneficiary of the letter of credit.  

 

(h) "Commercial real estate" means income producing real property other than residential 

property consisting of less than five units. 

 

(i)  (1) "Consumer debt obligations" guaranties means credit default insurance that 

indemnifies a purchaser or lender against loss or damage resulting from defaults 

on a pool of debts owed for extensions of credit (including in respect of 

installment purchase agreements and leases) to individuals, provided in the 

normal course of the purchaser's or lender's business, provided that (A) such pool 

meets the requirements of subparagraph (B) of paragraph 1 of subsection (e) of 

this section and (B) such pool has been determined to be investment grade. 

 

(2) Consumer debt obligations guaranty policies shall contain a provision that all 

coverage under the policies terminates upon sale or transfer of the underlying 

consumer debt obligation to any transferee not insured by the same insurer under 

a similar policy. 

 

(j) "Contingency reserve" means an additional liability reserve established to protect 

policyholders against the effects of adverse economic developments or cycles or other 

unforeseen circumstances. 

 

(k) "Governmental unit" means the United States of America, Canada, a member country 

of the Organisation for Economic Co-operation and Development having a sovereign 

rating in one of the top two generic lettered rating classifications by a securities rating 

agency acceptable to the superintendent, a state, territory or possession of the United 

States of America, the District of Columbia, a province of Canada, a municipality, or a 

political subdivision of any of the foregoing, or any public agency or instrumentality 

thereof. 

 

(l) "Excess spread" means, with respect to any insured issue of asset-backed securities, 

the excess of (A) the scheduled cash flow on the underlying assets that is reasonably 

projected to be available, over the term of the insured securities after payment of the 

expenses associated with the insured issue, to make debt service payments on the insured 

securities over (B) the scheduled debt service requirements on the insured securities, 

provided that such excess is held in the same manner as collateral is required to be held 

under subsection (g) of this section. 

 

(m) "Industrial development bond" means any security or other instrument, other than a 

utility first mortgage obligation, under which a payment obligation is created, issued by 

or on behalf of a governmental unit, to finance a project serving a private industrial, 

commercial or manufacturing purpose, and not payable or guarantied by a governmental 

unit. 



(n) "Insurable risk" means, with respect to asset-backed securities, as defined in 

subsection (e) of this section, that such obligation on an uninsured basis has been 

determined to be not less than investment grade based solely on the pool of assets 

backing the insured obligation or securing the insurer, without consideration of the 

creditworthiness of the issuer. 

 

(o) "Investment grade" means that: 

 

(1) the obligation or parity obligation of the same issuer has been determined to 

be in one of the top four generic lettered rating classifications by a securities 

rating agency acceptable to the superintendent; 

 

(2) the obligation or parity obligation of the same issuer has been identified in 

writing by such rating agency to be of investment grade quality; or  

 

(3) if the obligation or parity obligation of the same issuer has not been submitted 

to any such rating agency, the obligation is determined to be investment grade (as 

indicated by a rating in category 1 or 2) by the Securities Valuation Office of the 

National Association of Insurance Commissioners. 

 

(p) "Municipal bonds" means municipal obligation bonds and special revenue bonds. 

 

(q) "Municipal obligation bond" means any security or other instrument, including a lease 

payable or guaranteed by the United States or another national government that qualifies 

as a governmental unit or any agency, department or instrumentality thereof, or by a state 

or an equivalent political subdivision of another national government that qualifies as a 

governmental unit, but not a lease of any other governmental unit, under which a 

payment obligation is created, issued by or on behalf of or payable or guaranteed by a 

governmental unit or issued by a special purpose corporation, special purpose trust or 

other special purpose legal entity to finance a project serving a substantial public purpose, 

and which is: 

 

(1)  (A) payable from tax revenues, but not tax allocations, within the 

jurisdiction of such governmental unit; 

 

(B) payable or guaranteed by the United States or another national 

government that qualifies as a governmental unit, or any agency, 

department or instrumentality thereof, or by a housing agency of a state or 

an equivalent subdivision of another national government that qualifies as 

a governmental unit; 

 

(C) payable from rates or charges (but not tolls) levied or collected in 

respect of a nonnuclear utility project, public transportation facility (other 

than an airport), or public higher education facility; or 

 



(D) with respect to lease obligations, payable from future appropriations; 

and 

 

(2) provided that, in the case of obligations of a special purpose corporation, 

special purpose trust or other special purpose legal entity, (A) such obligations are 

investment grade at the time of issuance; (B) such obligations are payable from 

sources enumerated in subparagraph (A), (B), (C) or (D) of paragraph one of this 

subsection; and (C) the project being financed or the tolls, tariffs, usage fees or 

other similar rates or charges for its use are subject to regulation or oversight by a 

governmental unit. 

 

(r) "Reinsurance" means cessions qualifying for credit under section six of this Act. 

 

(s) “Superintendent” means the Superintendent, Commissioner, or Director of the 

Department of Insurance. 

 

(t) "Special revenue bond" means any security or other instrument, under which a 

payment obligation is created, issued by or on behalf of or payable or guaranteed by a 

governmental unit to finance a project serving a substantial public purpose, and not 

payable from any of the sources enumerated in subsection (q) of this section; or securities 

which are the functional equivalent of the foregoing issued by a not-for-profit corporation 

or a special purpose corporation, special purpose trust or other special purpose legal 

entity; provided that, in the case of obligations of a special purpose corporation, special 

purpose trust or other special purpose legal entity,  

 

(1) such obligations are investment grade at the time of issuance; 

 

(2) such obligations are not payable from the sources enumerated in subparagraph 

(A), (B), (C) or (D) of paragraph one of subsection (q) of this section; and 

 

(3) the project being financed or the tolls, tariffs, usage fees or other similar rates 

or charges for its use are subject to regulation or oversight by a governmental 

unit. 

 

(u) "Utility first mortgage obligation" means any obligation of an issuer secured by a first 

priority mortgage on utility property owned by or leased to an investor-owned or 

cooperative-owned utility company and located in the United States, Canada or a member 

country of the Organisation for Economic Co-operation and Development having a 

sovereign rating in one of the top two generic lettered rating classifications by a securities 

rating agency acceptable to the superintendent; provided that the utility or utility property 

or the usage fees or other similar utility rates or charges are subject to regulation or 

oversight by a governmental unit. 

 

Section 2. Organization; Financial Requirements 

 



(a) A credit default insurance corporation may be organized and licensed in the manner 

prescribed in section [insert relevant state law here] and a foreign insurer may be licensed 

in the manner prescribed in section [insert relevant state law here], except as modified by 

the following provisions: 

 

(1) a corporation organized for the purpose of transacting credit default insurance 

may, subject to all the applicable provisions of this chapter, be licensed to transact 

only the following additional kinds of insurance: 

 

(A) residual value insurance, as defined in [insert state statute defining 

residual value insurance]; 

 

(B) surety insurance, as defined in [insert state statute defining surety 

insurance]; and 

  

(C) credit insurance, as defined in [insert state statute defining credit  

insurance]; and 

 

(D) financial guaranty insurance, as defined in [insert state statute defining 

financial guaranty insurance]. 

 

[DRAFTING NOTE: Conversely, a financial guaranty insurer should be permitted to 

write credit default insurance, as financial guaranty insurance is similar in risk profile to 

credit default insurance, as defined in this act.] 

 

(2) a credit default insurance corporation may only assume those kinds of 

insurance for which it is licensed to write direct business; 

 

(3) prior to the issuance of a license, unless a plan of operation has been 

previously approved by the superintendent, a corporation shall submit for the 

approval of the superintendent a plan of operation, detailing the types and 

projected diversification of guaranties that will be issued, the underwriting 

procedures that will be followed, managerial oversight  methods, investment 

policies, and such other matters as may be prescribed by the superintendent; and 

 

(4) a credit default insurance corporation's investments in any one entity insured 

by that corporation shall not exceed four percent of its admitted assets at last year-

end, except that this limit shall not apply to investments payable or guaranteed by 

a United States governmental unit or [insert state] state if such investments 

payable or guaranteed by the United States governmental unit or [insert state] 

shall be rated in one of the top two generic lettered rating classifications by a 

securities rating agency acceptable to the superintendent. 

 

(b) A credit default insurance corporation shall not transact business unless it has paid-in 

capital of at least fifteen million dollars and paid-in surplus of at least one hundred and 

sixty-five million 



dollars, and shall at all times thereafter maintain a minimum surplus to policyholders of 

at least one hundred and fifty million dollars. 

 

(c) A credit default insurance company shall be deemed to be in compliance with [insert 

relevant state law here] if not less than sixty percent of the amount of the required 

minimum capital or minimum surplus to policyholder investments shall consist of the 

types specified in [insert relevant state law here] and direct government obligations of 

any state of the United States or of any county, district or municipality thereof, provided 

such government obligations have been given the highest quality designation of the 

Securities Valuation Office of the National Association of Insurance Commissioners. 

Before investing any part of the required minimum capital or surplus in direct 

government obligations of any other state of the United States or of any county, district or 

municipality thereof, such credit default insurance company shall have invested at least 

ten percent of such required minimum in government obligations of [insert state] state or 

of any county, district or municipality thereof. Only for purposes of meeting the required 

investment in government obligations of [insert state] state, the insurer may count 

investments in any government obligation of [insert state] state, whether direct or 

otherwise. 

 

Section 3. Contingency, Loss and Unearned Premium Reserves; Collateral 

 

(a) Contingency reserves. 

 

(1) A corporation shall establish and maintain contingency reserves for the 

protection of insureds and claimants against the effects of excessive losses 

occurring during adverse economic cycles. 

 

(2) With respect to credit default insurance of municipal obligation bonds, special 

revenue bonds, industrial development bonds and utility first mortgage 

obligations written on and after the first day of the next calendar quarter 

commencing after the date that this Act shall become law: 

 

(A) the insurer shall establish and maintain a contingency reserve for all 

such insured issues in each calendar year for each category listed in 

subparagraph (B) of this paragraph; 

 

(B) the total contingency reserve required shall be the greater of fifty 

percent of premiums written for each such category or the following 

amount prescribed for each such category:  

 

(i) municipal obligation bonds, 0.55 percent of principal 

guarantied; 

 

(ii) special revenue bonds, and obligations demonstrated to the 

satisfaction of the superintendent to be the functional equivalent 

thereof, 0.85 percent of principal guarantied; 



 

(iii) investment grade industrial development bonds, secured by 

collateral or having a term of seven years or less, and utility first 

mortgage obligations, 1.0 percent of principal guarantied; 

 

(iv) other investment grade industrial development bonds, 1.5 

percent of principal guarantied; and 

 

(v) all other industrial development bonds, 2.5 percent of principal 

guarantied; and 

 

(C) Contributions to the contingency reserve required by this paragraph, 

equal to one-eightieth of the total reserve required, shall be made each 

quarter for twenty years, provided, however, that contributions may be 

discontinued so long as the total reserve for all categories listed in items 

(i) through (v) of subparagraph (B) of this paragraph exceeds the 

percentages contained in such items (i) through (v) when applied against 

unpaid principal. 

 

(3) With respect to all other credit default insurance written on or after the first 

day of the next calendar quarter commencing after the date that this Act shall 

become law: 

 

(A) the insurer shall establish and maintain a contingency reserve for all 

such insured issues in each calendar year for each such category listed in 

subparagraph (B) of this paragraph; 

 

(B) the total contingency reserve required shall be the greater of fifty 

percent of premiums written for each such category or the following 

amount prescribed for each such category: 

 

(i) investment grade obligations, secured by collateral or having a 

term of seven years or less, 1.0 percent of principal guarantied; 

 

(ii) other investment grade obligations, 1.5 percent of principal 

guarantied; 

 

(iii) non-investment grade consumer debt obligations, 2.0 percent 

of principal guarantied; 

 

(iv) non-investment grade asset-backed securities, 2.0 percent of 

principal guarantied; 

 

(v) other non-investment grade obligations, 2.5 percent of principal 

guarantied; and 

 



(C) Contributions to the contingency reserve required by this paragraph, 

equal to one-sixtieth of the total reserve required, shall be made each 

quarter for fifteen years, provided, however, that contributions may be 

discontinued so long as the total reserve for all categories listed in items 

(i) through (v) of subparagraph (B) of this paragraph exceeds the 

percentages contained in such items (i) through (v) when applied against 

unpaid principal. 

 

(4) Contingency reserves required in paragraphs two and three of this subsection 

may be established and maintained net of collateral and reinsurance, provided 

that, in the case of reinsurance, the reinsurance agreement requires that the 

reinsurer shall, on or after the effective date of the reinsurance, establish and 

maintain a reserve in an amount equal to the amount by which the insurer reduces 

its contingency reserve, and contingency reserves required in paragraphs two and 

three of this subsection may be maintained: 

 

(A) net of refundings and refinancings to the extent the refunded or 

refinanced issue is paid off or secured by obligations which are directly 

payable or guarantied by the United States government and 

 

(B) net of insured securities in a unit investment trust or mutual fund that 

have been sold from the trust or fund without insurance. 

 

(5) The contingency reserves may be released thereafter in the same manner in 

which they were established and withdrawals therefrom, to the extent of any 

excess, may be made from the earliest contributions to such reserves remaining 

therein: 

 

(A) with the prior written approval of the superintendent: 

 

(i) if the actual incurred losses for the year, in the case of the 

categories of guaranties subject to paragraph two of this subsection 

exceeds thirty-five percent of earned premiums, or in the case of 

the categories of guaranties subject to paragraph three of this 

subsection exceed sixty-five percent of earned premiums; or 

 

(ii) if the contingency reserve applicable to the categories of credit 

default insurance subject to paragraph two of this subsection has 

been in existence for less than forty quarters, or for less than thirty 

quarters for the categories of guaranties subject to paragraph three 

of this subsection, upon a demonstration satisfactory to the 

superintendent that the amount carried is excessive in relation to 

the insurer's outstanding obligations under its credit default 

insurance. 

 



(B) upon thirty days prior written notice to the superintendent, provide that 

the contingency reserve applicable to the categories of credit default 

insurance subject to paragraph two of this subsection has been in existence 

for forty quarters, or thirty quarters for categories of credit default 

insurance subject to paragraph three of this subsection, upon a 

demonstration satisfactory to the superintendent that the amount carried is 

excessive in relation to the insurer's outstanding obligations under its 

credit default insurance. 

 

(6) An insurer providing credit default insurance may invest the contingency 

reserve in tax and loss bonds (or similar securities) purchased pursuant to section 

832(e) of the Internal Revenue Code (or any successor provision), only to the 

extent of the tax savings resulting from the deduction for federal income tax 

purposes of a sum equal to the annual contributions to the contingency reserve. 

The contingency reserve shall otherwise be invested only in classes of securities 

or types of investments specified in [insert relevant state law here]. 

 

(b) Loss reserves. 

 

(1) The case basis method or such other method as may be prescribed by the 

superintendent shall be used to establish and maintain loss reserves, net of 

collateral, for claims reported and unpaid, in a manner consistent with [insert 

relevant state law here]. A deduction from loss reserves shall be allowed for the 

time value of money by application of a discount rate equal to the average rate of 

return on the admitted assets of the insurer as of the date of the computation of 

any such reserves. The discount rate shall be adjusted at the end of each calendar 

year. 

 

(2) If the insured principal and interest on a defaulted issue of obligations due and 

payable during any three years following the date of default exceeds ten percent 

of the insurer's surplus to policyholders and contingency reserves, its reserve so 

established shall be supported by a report from an independent source acceptable 

to the superintendent. 

 

(c) Unearned premium reserve. 

An unearned premium reserve shall be established and maintained net of reinsurance and 

collateral with respect to all credit default insurance premiums. Where credit default 

insurance premiums are paid on an installment basis, an unearned premium reserve shall 

be established and maintained, net of reinsurance and collateral, computed on a daily or 

monthly pro rata basis. All other credit default insurance premiums written shall be 

earned in proportion with the expiration of exposure, or by such other method as may be 

prescribed by the superintendent. 

 

(d) Collateral must be deposited with the insurer; held in trust by a trustee or custodian 

acceptable to the superintendent for the benefit of the insurer; or held in trust pursuant to 

the bond indenture or 



other trust arrangement, for the benefit of holders of insured obligations in the form of 

funds for the payment of insured obligations, sinking funds or other reserves which may 

be used for the payment of insured obligations and trustee and other administrative fees 

on a first priority basis established and continually maintained pursuant to the bond 

indenture or other trust arrangement by a trustee acceptable to the superintendent. The 

superintendent may promulgate regulations to limit the amount of collateral provided by 

obligations, letters of credit or credit default insurance contracts or to limit the amount of 

collateral provided by any single issuer, bank or counterparty as provided for in this 

subsection. 

 

Section 4. Limitations 

 

(a) Credit default insurance may be transacted in this state only by a corporation licensed 

for such purpose pursuant to section two of this Act. 

 

(b) Permissible credit default insurance. 

 

(1) The superintendent shall not permit the writing of credit default insurance 

except where the insured or beneficiary under the policy, bond or contract has, or 

is expected to have at the time of the default or other failure of the obligor under 

the debt instrument or other monetary obligation, a material interest in such 

default or other failure; and a corporation  may insure the timely payment of 

United States dollar debt instruments, or other monetary obligations, only in the 

following categories: 

 

(A) municipal obligation bonds; 

   

(B) special revenue bonds; 

 

(C) industrial development bonds; 

 

(D) investment grade obligations of the government of a country, 

municipality, or a political subdivision of any of the foregoing, or any 

public agency or instrumentality thereof if that entity does not meet the 

definition of a governmental unit; 

 

(E) obligations of corporations, trusts or other similar entities established 

under applicable law; 

 

(F) partnership obligations; 

 

(G) asset-backed securities, trust certificates and trust obligations, 

provided that, 

 



(i) with respect to mortgage-backed securities secured by first 

mortgages on real property which are insurable by a mortgage 

guaranty insurer authorized under [insert relevant state law here]: 

 

(I) such mortgages with loan-to-value ratios in excess of 

eighty percent are: 

 

(aa) in the case of mortgages on property located in 

the state of [insert state], insured by mortgage 

guaranty insurers authorized under [insert relevant 

state law here]; 

 

(bb) in the case of mortgages on property located in 

a state other than the state of [insert state], insured 

by mortgage guaranty insurers authorized to do 

business in such other state; or 

 

(cc) in an aggregate principal amount less than the 

single risk limits prescribed in paragraph five of 

subsection (d) of this section; or 

 

(II) additional mortgages with principal balances, other 

collateral with a market value, or (provided the insured risk 

is investment grade) excess spread in an amount, in each 

instance at least equal to the coverage that would otherwise 

be provided by such mortgage guaranty insurers in 

accordance with clause (I) of this item are pledged as 

additional security for the asset-backed securities; or 

 

(ii) with respect to any asset-backed securities backed by another 

pool of asset-backed securities:  

 

(I) the pool of asset-backed securities shall be comprised of 

assetbacked securities having a right to payment and rights 

in insolvency that are not subordinated to any other security 

of the issuer, in the event of a payment default by, or 

rehabilitation or insolvency of, the issuer; 

 

(II) the credit default insurer shall possess control and 

remediation rights substantially similar to those held by the 

most senior class of securities of the issuer of the insured 

obligations backed by the same pool of assets; 

 

(III) the pool consists of asset-backed securities that are 

issued or guaranteed by a governmental unit, Federal 

National Mortgage Association, Federal Home Loan 



Mortgage Corporation, Federal Home Loan Bank, the 

Federal Agricultural Mortgage Corporation, or the Federal 

Farm Credit System Banks as a consolidated debt 

obligation or a system wide debt obligation to the extent 

that the obligations are covered by the Farm Credit 

Insurance Fund; 

 

(IV) the pool consists entirely of asset-backed securities 

insured by the credit default insurer; or 

 

(V) the superintendent has determined that insuring the 

asset-backed securities does not present undue risk to the 

credit default insurer; 

 

(H) installment purchase agreements executed as a 

condition of sale; 

 

(I) consumer debt obligations; 

 

(J) utility first mortgage obligations; and 

 

(K) any other debt instrument or financial obligation that 

the superintendent determines to be substantially similar to 

any of the foregoing or shall otherwise be approved by the 

superintendent. 

 

(2) An insurer may insure obligations enumerated in subparagraphs (A), (B), and 

(C) of paragraph one of this subsection that are not investment grade so long as at 

least ninetyfive percent of the insurer's aggregate net liability on the kinds of 

obligations enumerated in subparagraphs (A), (B) and (C) of paragraph one of this 

subsection shall be investment grade. 

 

(3) A corporation may insure the timely payment of monetary obligations in any 

category designated in this subsection notwithstanding that such obligation may 

be insured by an insurance policy issued by another insurer. In the event that any 

obligation is insured by more than one credit default insurance policy, then each 

such insurance policy may by its terms specify its priority of payment in the event 

of a default under the obligation insured or any other insurance policy; provided 

that an insurer shall be entitled to take into account payment under another policy 

insuring such obligation for purposes of  establishing and maintaining loss 

reserves only to the extent that the policy issued by such insurer provides for 

payment only in the event of payment default under both such obligation and the 

other policy. 

 

(4) A corporation may also write credit default insurance as defined in paragraph 

one of subsection (a) of section one of this Act to insure the timely payment of 



non-United  States dollar debt instruments or other monetary obligations 

denominated or payable in foreign currency, only for the categories listed in 

subparagraphs (A) through (K) of paragraph one of this subsection, provided that: 

 

(A) such currency is that of an Organisation for Economic Co-operation 

and Development country or such other country (i) whose sovereign rating 

is investment grade or (ii) as shall not otherwise be disapproved by the 

superintendent within thirty days following receipt of written notification. 

The superintendent shall not disapprove such notification upon 

demonstration that there is no undue risk associated with insuring the 

timely payment of such instruments or obligations. In making such a 

determination the superintendent shall take into consideration the 

corporation's outstanding liabilities on noninvestment grade instruments 

and obligations in relation to its outstanding liabilities on all instruments 

and obligations and in relation to the amount of its surplus to 

policyholders; 

 

(B) reserves required pursuant to section three of this Act in regard to such 

obligations shall be established and adjusted quarterly based upon the then 

current foreign exchange rates; 

 

(C) such obligations shall not exceed twenty-five percent of an insurer's 

aggregate net liability; and 

 

(D) the aggregate and single risk limitations prescribed by subsections (c) 

and (d) of this section shall be determined by applying the then current 

foreign exchange rates. 

 

(c) Aggregate risk limits. The corporation must at all times maintain surplus to 

policyholders and contingency reserves in the aggregate no less than the sum of: 

 

(1)  (A) 0.3333 percent or 1/300th of the aggregate net liability under credit 

default insurance in which the underlying obligations are municipal bonds 

including obligations demonstrated to the satisfaction of the 

superintendent to be the functional equivalent thereof and investment 

grade utility first mortgage obligations; plus 

 

(B) 0.6666 percent or 1/150th of the aggregate net liability under credit 

default insurance in which the underlying obligations are investment grade 

asset-backed securities; plus 

 

(C) 1.0 percent or 1/100th of the aggregate net liability under credit 

default insurance in which the underlying obligations are secured by 

collateral or having a term of seven years or less, of: 

 

(i) investment grade industrial development bonds, 



 

(ii) other investment grade obligations; plus  

 

(D)1.5 percent or 1/66.67th of the aggregate net liability under credit 

default insurance in which the underlying obligations are investment grade 

obligations; plus 

 

(E) 2.0 percent or 1/50th of the aggregate net liability under credit default 

insurance in which the underlying obligations are: 

 

(i) non-investment grade consumer debt obligations, and 

 

(ii) non-investment grade asset-backed securities; plus 

 

(F) 2.5 percent or 1/40th of the aggregate net liability under credit default 

insurance in which the underlying obligations are non-investment grade 

obligations secured by first mortgages on commercial real estate and 

having loan-to-value ratios of eighty percent or less; plus 

 

(G) 4.0 percent or 1/25th of the aggregate net liability under credit default 

insurance in which the underlying obligations are other non-investment 

grade obligations; and 

 

(H) if the amount of collateral required by subparagraph (C) of this 

paragraph is no longer maintained, that proportion of the obligation 

insured which is not so collateralized shall be subject to the aggregate 

limits specified in subparagraph (D) of this paragraph; and 

 

(2) surplus to policyholders determined by the superintendent to be adequate to 

support the writing of residual value insurance, surety insurance and credit 

insurance, if the corporation has elected to transact such kinds of insurance 

pursuant to subsection (a) of section two of this Act. 

 

(d) Single risk limits. A credit default insurance corporation shall limit its exposure to 

loss on any one risk insured by policies providing credit default insurance, net of 

collateral and reinsurance, as follows: 

 

(1) for municipal obligation bonds, special revenue bonds, and obligations 

demonstrated to the satisfaction of the superintendent to be the functional 

equivalent thereof: 

 

(A) the insured average annual debt service with respect to a single entity 

and backed by a single revenue source shall not exceed ten percent of the 

aggregate of the insurer's surplus to policyholders and contingency 

reserve; and 

 



(B) the insured unpaid principal issued by a single entity and backed by a 

single revenue source shall not exceed seventy-five percent of the 

aggregate of the insurer's surplus to policyholders and contingency 

reserve; 

 

(2) for each issue of asset-backed securities issued by a single entity and for each 

pool of consumer debt obligations, the lesser of: 

 

(A) insured average annual debt service; or 

 

(B) insured unpaid principal (reduced by the extent to which the unpaid 

principal of the supporting assets and, provided the insured risk is 

investment grade, excess  spread exceed the insured unpaid principal) 

divided by nine; shall not exceed ten percent of the aggregate of the 

insurer's surplus to policyholders and contingency reserve, provided that 

no asset in the pool supporting the asset-backed securities exceeds the 

single risk limits prescribed in paragraph five of this subsection, if insured; 

and provided further that, if the issuer of such insured asset-backed 

securities is a special purpose corporation, trust or other entity and such 

issuer shall have indebtedness outstanding with respect to any other pool 

of assets, either such other indebtedness shall be entitled to the benefits of 

a credit default insurance policy of the same insurer, or such other 

indebtedness shall: (i) be fully subordinated to the insured obligation, with 

respect to, or be non-recourse with respect to, the pool of assets that 

supports the insured obligation, (ii) be nonrecourse to the issuer other than 

with respect to the asset pool securing such other indebtedness and 

proceeds in excess of the proceeds necessary to pay the insured obligation 

("excess proceeds") and (iii) not constitute a claim against the issuer to the 

extent that the asset pool securing such other indebtedness or excess 

proceeds are insufficient to pay such other indebtedness and provided 

further that, in the case of asset-backed securities that are subordinate, in 

right of payment in the event of an issuer insolvency, to any other 

securities of the issuer backed by the same pool of assets, for purposes of 

this subparagraph (2) only, the insured average annual debt service and 

insured unpaid principal shall be deemed to be the lesser of: (I) three 

hundred percent of the insured average annual debt service and insured 

unpaid principal respectively or (II) the insured average annual debt 

service and insured unpaid principal respectively if the scheduled principal 

of and interest on all senior securities of the issuer were included in the 

amount insured by the insurer for purposes of calculating insured average 

annual debt service and insured unpaid principal. 

 

(3) for obligations issued by a single entity and secured by commercial real estate, 

and not meeting the definition of asset-backed securities, the insured unpaid 

principal less fifty percent of the appraised value of the underlying real estate 



shall not exceed ten percent of the aggregate of the insurer's surplus to 

policyholders and contingency reserve; 

 

(4) for utility first mortgage obligations, the insured average annual debt service 

shall not exceed ten percent of the aggregate of the insurer's surplus to 

policyholders and contingency reserve; and 

 

(5) for all other policies providing credit default insurance with respect to 

obligations issued by a single entity and backed by a single revenue source, the 

insured unpaid principal shall not exceed ten percent of the aggregate of the 

insurer's surplus to policyholders and contingency reserve. 

 

(e) If an insurer at any time exceeds any limitation prescribed by subsection (c) or (d) of 

this section or the last sentence of paragraph one of subsection (b) of this section, the 

insurer shall within thirty days after the limitations are breached, submit a written plan to 

the superintendent detailing the steps that it will take or has taken to reduce its exposure 

to loss to no more than the permitted amounts, and if after notice and hearing the 

superintendent determines that an insurer has exceeded any limitation prescribed by this 

section, he may order such insurer to cease transacting any new credit default insurance 

business until its exposure to loss no longer exceeds said limitations or with respect to the 

limitations prescribed in the last sentence of paragraph one of subsection (b) of this 

section, may order such insurer to limit its writing of the types of credit default insurance 

permitted under subparagraphs (A), (B) and (C) of paragraph one of subsection (b) of this 

section to investment grade obligations until such time as it shall be in compliance with 

such limitations. 

 

(f) No insurer authorized to transact the business of credit default insurance shall pay any 

commission or make any gift of money, property or other valuable thing to any 

employee, agent or representative of any potential purchaser of a credit default insurance 

policy, as an inducement to the purchase of such a policy, and no such employee, agent 

or representative of such potential purchaser shall receive any such payment or gift. 

Violation of the provisions of this section shall not, however, have the effect of rendering 

void the insurance policy issued by the insurer. 

 

Section 5. Policy Forms and Rates 

 

(a) Policy forms and any amendments thereto shall be filed with the superintendent 

within thirty days of their use by the insurer if not otherwise filed prior to the effective 

date of this Act. 

 

(b) Every credit default insurance policy shall provide that, in the event of a payment 

default by or insolvency of the obligor, there shall be no acceleration of the payment 

required to be made under such policy unless the acceleration is permitted by the credit 

default insurer at its sole option, exercised at the time of the payment. 

 



(c) A credit default insurance policy shall not provide that commencement of 

rehabilitation, liquidation or conservatorship proceedings under [insert appropriate 

section of state law], bankruptcy or any other similar proceedings whether under the laws 

of this state or another state, with respect to a credit default insurer or the insured 

accelerates any payment required to be made under the policy, absent a payment default 

by the obligor or the insurer. 

 

(d) A credit default insurance policy may provide that either the credit default insurer or 

the insured may terminate the policy as a consequence of the commencement of 

rehabilitation, liquidation or conservatorship proceedings under [insert appropriate 

section of state law], bankruptcy or any other similar proceedings, whether under the 

laws of this state or another state, with respect to a credit default insurer or the insured, 

provided that the termination: 

 

(1) does not accelerate or otherwise increase the obligation of the credit default 

insurer to make scheduled payments when due under the policy; and 

 

(2) does not require the insurer to make any additional payment to the insured by 

reason of the termination. 

 

(e) The superintendent by regulation may prescribe minimum policy provisions 

determined by the superintendent to be necessary or appropriate to protect credit default 

insurers, policyholders, claimants, obligees or indemnitees or the people of this state. 

 

(f) Rates shall not be excessive, inadequate, unfairly discriminatory, destructive of 

competition, detrimental to the solvency of the insurer, or otherwise unreasonable. In 

determining whether rates comply with the foregoing standards, the superintendent shall 

include all income earned by such insurer. Criteria and guidelines utilized by insurers in 

establishing rating categories and ranges of rates to be utilized shall be filed with the 

superintendent for information prior to their use by the insurer if not otherwise filed prior 

to the effective date of this Act. 

 

(g) All such filings shall be available for public inspection at the insurance department.  

 

Section 6. Reinsurance 

 

(a) For credit default insurance that takes effect on or after the effective date of this Act, 

an insurer authorized to transact credit default insurance shall receive credit for 

reinsurance, in accordance with the provisions of this chapter applicable to 

property/casualty insurers, as an asset or as a reduction from liabilities provided that such 

reinsurance is subject to an agreement that, for its stated term and with respect to any 

such reinsured credit default insurance in force, the reinsurance agreement (facultative or 

treaty) may only be terminated or amended (i) at the option of the reinsurer or the ceding 

insurer, if the reinsurance agreement provides that the liability of the reinsurer with 

respect to policies in effect at the date of termination shall continue until the 



expiration or cancellation of each such policy, or (ii) with the consent of the ceding 

company, if the reinsurance agreement provides for a cutoff of the reinsurance in force at 

the date of termination, or (iii) at the discretion of the superintendent acting as 

rehabilitator, liquidator or receiver of the ceding or assuming insurer; and provided that 

such reinsurance is: 

 

(1) placed with a credit default insurance corporation licensed under this Act or an 

insurer writing only credit default insurance as is or would be permitted by this 

Act; or 

 

(2) placed with a property/casualty insurer or an accredited reinsurer licensed or 

accredited to reinsure risks of every kind or description (including municipal 

obligation bonds), as set forth in [insert relevant p/c insurance section of state law 

here] of this chapter, if the reinsurance agreement with such insurer requires that 

such insurer: 

 

(A) have and maintain surplus to policyholders of at least thirty-five 

million dollars; 

 

(B) establish and maintain the reserves required in section three of this 

Act, except that if the reinsurance agreement is not pro rata the 

contribution to the contingency reserve shall be equal to fifty percent of 

the quarterly earned reinsurance premium. However, the assuming insurer 

need not establish and maintain such reserve to the extent that the ceding 

insurer has established and continues to maintain such reserve; 

 

(C) comply with the provisions of subsection (c) of section four of this 

Act, except that the maximum total exposures reinsured net of 

retrocessions and collateral shall be one-half of that permitted for a credit 

default insurance corporation; 

 

(D) if a parent of the insurer, another subsidiary of the parent of the 

insurer, or a subsidiary of the insurer, then the aggregate of all risks 

assumed by such reinsurers shall not exceed ten percent of the insurer's 

exposures, net of retrocessions and collateral. Direct or indirect ownership 

interests of fifty percent or more shall be deemed a parent/subsidiary 

relationship; 

 

(E) if an affiliate of the insurer, such affiliate shall not assume a 

percentage of the insurer's total exposures insured net of retrocessions and 

collateral in excess of its percentage of equity interest in the insurer; and 

 

(F) assumes from the credit default insurance corporation and any affiliate, 

parent of the insurer, another subsidiary of the parent of the insurer, or 

subsidiary of the insurer that is a credit default insurance corporation or an 

insurer writing only 



credit default insurance as is or would be permitted by this Act, together 

with all other reinsurers subject to this paragraph, less than fifty percent of 

the total exposures insured by the credit default insurance corporation and 

such affiliates, parents or subsidiaries of the insurer, net of collateral, 

remaining after deducting any reinsurance placed with another credit 

default insurance corporation that is not an affiliate, a parent of the credit 

default insurance corporation, another subsidiary of the parent of the 

insurer, or a subsidiary of the insurer or a credit default insurance 

corporation writing only credit default insurance as is or would be 

permitted by this Act that is not an affiliate, a parent of the credit default 

insurance corporation, another subsidiary of the parent of the insurer, or a 

subsidiary of the insurer; or 

 

(3) if placed with an unauthorized or unaccredited reinsurer which otherwise 

meets the requirements of either the opening paragraph of this subsection and 

paragraph one of this subsection, or the opening paragraph of this subsection and 

subparagraphs (A), (D), (E) and (F) of paragraph two of this subsection, in an 

amount not exceeding the liabilities carried by the ceding insurer for amounts 

withheld under a reinsurance treaty with such reinsurer or amounts deposited by 

such reinsurer as security for the payment of obligations under the treaty if such 

funds or deposit are held subject to withdrawal by, and under the control of, the 

ceding insurer. 

 

(b) In determining whether the insurer meets the aggregate risk limitations, in addition to 

credit for other types of qualifying reinsurance, the insurer's aggregate risk may be 

reduced to the extent of the limit for aggregate excess reinsurance, but in no event in an 

amount greater than the amount of the aggregate risks which will become due during the 

unexpired term of such reinsurance agreement in excess of the insurer's retention 

pursuant to such reinsurance agreement. 

 

Section 7. Applicability of Other Laws 

 

An insurer issuing policies of credit default insurance shall be subject to all of the 

provisions of this chapter applicable to property/casualty insurers to the extent that such 

provisions are not inconsistent with the provisions of this Act. 

 

Section 8. Relationship to Security Fund 

 

No insurer or agent of an insurer may deliver a policy of credit default insurance unless 

such policy and any prospectus delivered on or after the effective date of this Act with 

respect to the insured obligations clearly discloses that the policy is not covered by the 

property/casualty insurance security fund specified in [insert relevant state law here]. 

 

Section 9. Penalties 

 



(a) It is a violation of this Act for any credit default insurance corporation, affiliate, or 

any other party related to the business of credit default insurance to sell credit default 

insurance not permissible under section four of this Act. 

 

(b) For criminal liability purposes, every violation of any provision of this Act shall, 

unless the same constitutes a felony, be a misdemeanor.  

 

(c) The superintendent shall be empowered to levy a civil penalty not exceeding [insert 

appropriate state fine] and the amount of the claim for each violation upon any person 

who is found to have violated any provision of this Act. 

 

(d) The license of a person licensed under this Act that sells credit default insurance not 

permissible under section four of this Act shall be revoked for a period of at least [insert 

appropriate state penalty]. 

 

Section 10. Transition Provision 

 

(a)  (1) A company organized for the purpose of transacting financial guaranty 

insurance in its state of domicile or any other state on the effective date of this Act 

and licensed and operating in this state as a provider of surety insurance on the 

effective date of this Act, upon application by such company within one year of 

the effective date of this Act, shall be issued a license pursuant to Section 2 of this 

Act and, before and after such license is issued, may engage in the business of 

credit default insurance, provided that such company meets all requirements of 

this Act, except the requirements described in subparagraph (2) of this paragraph, 

before (insert effective date) to transact business as a credit default insurance 

corporation in this state. 

 

(2) A company described in (a)(1) of this section must meet all of the 

requirements of this Act, with the following exceptions: 

 

(A) Such company shall not be deemed to be in violation of any provision 

of this Act with respect to credit default insurance policies outstanding 

prior to the effective date of this Act, if the insurer was in compliance with 

the applicable provisions relating to financial guaranty insurance in its 

state of domicile at the time that the credit default insurance policy was 

issued, provided that this Act shall apply to such policies that are amended 

or replaced on or after the effective date of this Act if such amendment of 

the original policy extends the term or the replacement policy provides a 

new term that extends beyond the term of the original policy in effect on 

the effective date of this Act, unless such amendment or replacement 

complies with subparagraph (B) of this paragraph; 

 

(B) Such company shall not be deemed to be in violation of any provision 

of this Act with respect to any amendment or replacement of a credit 



default insurance policy issued prior to the effective date of this Act, 

provided that: 

 

(i) the amendment or replacement of the original policy is 

executed in good faith to mitigate losses or reduce 

exposure to future losses under the original policy; and 

 

(ii) the company provides notice to the superintendent of 

such amendment or replacement within ten (10) business 

days of the amendment or replacement;  

 

(C) before (insert date ten years after effective date) the following 

requirements of this Act shall not apply to such company: 

 

(i) Section 2(b) regarding paid-in capital and surplus 

requirements and minimum surplus to policyholders; 

 

(ii) Section 4(c), (d), and (e) regarding aggregate and single 

risk limits. 

 

(3) The superintendent may: 

 

(A) extend the transition time permitted in (a)(2)(C) an additional six (6) 

months if the superintendent determines that it would not pose a hazard 

to the insurer, its policyholders or to the public and there are unusual or 

unique circumstances that justify the extension; 

 

(B) decrease the transition time permitted in (a)(2)(C) if he/she 

determines, after notice and an opportunity to be heard, that permitting a 

company to continue transacting credit default insurance poses a hazard to 

the insurer, its policyholders, or the public; 

 

(4) A company that does not comply with (a)(1) and (2) of this subsection shall 

cease writing any new credit default insurance. 

 

(b) A company not licensed as an insurance company in this state pursuant to [insert state 

financial guaranty or surety law, if applicable] on the effective date of this Act may not 

engage in the business of credit default insurance until such date as the company shall 

have received a license from this state pursuant to Section 2 of this Act. 

 

Section 11. Effective Date 

 

(a) This Act shall be effective for all credit default insurance entered into or materially 

changed as of [insert date] 
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The National Conference of Insurance Legislators (NCOIL) Property & Casualty 
Insurance Committee met at the Chicago Intercontinental Magnificent Mile Hotel on 
Friday, July 14 2017, at 4:00 P.M. 
 
Assemblyman Ken Cooley of California, Chair of the Committee, presided. 
 
Other members of the Committees present were: 
 
Sen. Jason Rapert, AR   Rep. Don Flanders, NH 
Rep. Richard Smith, GA   Asw. Maggie Carlton, NV 
Rep. Peggy Mayfield, IN   Sen. Neil Breslin, NY  
Rep. Jeff Greer, KY    Asm. Kevin Cahill, NY 
Rep. Steve Riggs, KY    Sen. Bob Hackett, OH 
Sen. Joe Hune, MI    Rep. Marguerite Quinn, PA 
Rep. Michael Webber, MI   Rep. Bill Botzow, VT  
Rep. George Keiser, ND   Rep. Kathie Kennan, VT 
Sen. Jerry Klein, ND    Del. Steve Westfall, WV 
 
Other legislators present were: 
 
Rep. Austin McCollum, AR   Rep. Willie Dove, KS    
Rep. David Santiago, FL   Rep. Jim Gooch, KY  
Rep. Dick Hamm, IN    Rep. Glen Mulready, OK 
Sen. Travis Holdman, IN   Sen. Jonathan Casper, ND 
Sen. Jeff Raatz, IN    Rep. Lois Delmore, ND 
      Rep. Jeff Coody, OK 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a Motion made and seconded, the Committee unanimously approved the minutes 
of its March 5, 2017 meeting in New Orleans, Louisiana, and the June 5, 2017 interim 
Committee meeting. 
 
AMENDMENT TO NCOIL TRAVEL INSURANCE MODEL ACT 
 
NCOIL Treasurer Rep. Matt Lehman (IN) stated that the recently adopted NCOIL Travel 
Insurance Model Act has a provision that permits the consumer to have a 10-day “free 
look” period in order to review their purchased materials.  The way it was written allowed 



for the potential to have the materials delivered to the consumer after the 10-day period, 
thereby making it too late for the consumer to take advantage of the free-look if they 
ended up wanting to get a refund.  Accordingly, Rep. Lehman proposed an amendment 
to make it clear that the 10-day period begins on the later of the date of purchase of a 
Travel Protection Plan or the delivery of the Travel Protection Plan’s fulfillment materials.   
 
Rep. Jim Gooch (KY) asked how it can be proven a consumer actually received 
materials.  Rep. Lehman stated that documentation confirming the purchase and 
providing the Travel Protection Plan’s coverage and assistance details is typically dated 
and this is also an issue that can be further fleshed out in States when they adopt the 
Model.  Commissioner Tom Considine, NCOIL CEO, stated that there is a “business 
process rule” so if a company can demonstrate its process that its mail goes out in a 
certain way to a certain amount of people and it only gets a certain number of returns, 
receipt is deemed to be, for example, 48 hours after sending. 
 
Upon a Motion made and seconded, the Committee unanimously adopted the 
amendment. 
 
DISCUSSION ON MODEL TOWING ACT 
 
Rep. Lehman stated that he hopes to have a final draft of the Model Towing Act ready 
for the Committee to consider and vote upon at the November Annual Meeting in 
Phoenix.  The Model seeks to provide a general regulatory framework and some level of 
uniformity to the towing industry which is largely unregulated.  Rep. Lehman welcomed 
any comments between now and the 30-day materials deadline for Phoenix. 
 
Sen. Bob Hackett (OH) stated that it was an uphill battle to get towing legislation passed 
in Ohio and asked how the Model compares to such legislation.  Rep. Lehman stated 
that the Model is not as stringent as Ohio’s legislation as the Model is more of a general 
legislative framework.   
 
Joe Thesing from the National Association of Mutual Insurance Companies (NAMIC) 
stated that in many States, towing is unregulated which results in unsubstantiated fees 
for towing and storage for insurance customers.  Some towing fees exceed the policy 
limits.  The Model aims to create a logical regulatory scheme for the towing industry.  Mr. 
Thesing also welcomed discussion between now and Phoenix on the issue of penalties 
in the Model. 
 
Tim Lynch from the National Insurance Crime Bureau (NICB) stated that this is good 
timing for NCOIL to get involved in this issue as it is getting on the legislative radar of 
more States in the past few years.  Abusive towing practices, specifically at accident 
scenes on highways, is a tremendous problem and is hurting consumers.     
 
DISCUSSION ON FLOOD INSURANCE MARKET AND NFIP REAUTHORIZATION 
 
Louis Hobson, CEO of Aon National Flood Services (Aon NFS), stated that Aon NFS is 
one of the largest servicers of the National Flood Insurance Program (NFIP).  Mr. 
Hobson stated that simplification and increased adoption is needed from a policyholder 
perspective.  There is a realization now of the under penetration of flood insurance in the 
U.S. – only about 6% of structures are covered by flood insurance.  From a private 
market perspective, there has been and will continue to be a lot of activity.  The NFIP 



has a set of gaps that needs to be covered – that is a good opportunity for the private 
market.  The challenge is to make sure there is an appreciation for the NFIP and private 
market.  There is a view that they cannot co-exist, but Mr. Hobson does not agree with 
that.  The reason for a lack of penetration is that the risk is truly underappreciated.   
 
Floods are the most common catastrophic event is our country but yet it seems to be a 
secret known by only those effected.  The risk is real and the problem is consumer 
complacency which can be combatted when there is a stable regulatory environment 
and frequent catastrophic activity.  Meeting FEMA Director Roy Wright’s goal of doubling 
the amount of policyholders will require a collective effort across Congress, FEMA, and 
agent education.  Mr. Hobson stated that the main priority is a long-term, on-time 
reauthorization of the NFIP, along with engaging the private market’s involvement. 
 
Don Griffin from the Property Casualty Insurance Association of American (PCIAA) 
stated that PCI has several key goals, some of which are: a.) long-term reauthorization 
of the NFIP, which will encourage private market involvement; b.) simplify the NFIP, as it 
is too complicated compared to other insurance lines.  Mr. Griffin urged NCOIL and its 
members to support pending legislation that allows lenders to more easily accept private 
flood insurance products.   
 
Rep. David Santiago (FL) asked for Mr. Griffin’s opinion on Congressman Luetkemeyer’s 
proposals regarding the NFIP and: a.) insure to value; b.) buying out repetitive losses; 
and c.) allowing FEMA to purchase reinsurance.  Mr. Griffin stated that PCI supports all 
of those proposals.  Repetitive losses have been one of the biggest problems of the 
NFIP.  As to reinsurance, the federal government is already buying reinsurance – Rep. 
Luetkemeyer’s bill encourages even more purchasing.  Insurance to value is very 
important – something the industry repeatedly sees is that there is always a number of 
properties that are underinsured.  Rep. Santiago then asked for comments on the 
proposed changes to the commission structure.  Mr. Griffin stated that the federal 
government pays the same rate that the private market does for expenses – the 
companies get a reimbursement allowance, and they get to that by averaging expenses 
for five property lines of business, plus 1 point because they know they program is 
difficult to administer.    
 
John Doak, Oklahoma Insurance Commissioner, stated that the NAIC supports NFIP 
reauthorization and is working hard to ensure proper legislation is passed. 
 
Rep. George Keiser (ND) asked if the private market can truly enter the market in an 
effective way, or will it enter and cherry-pick the low-risk market.  Mr. Griffin stated that if 
the risk is paying the right premium, it won’t matter whether it is low or high risk.  
However, certain regulatory changes need to be made such as allowing lenders to 
accept private policies in all circumstances.   
 
PRESENTATION FROM UNITED POLICYHOLDERS AND RUTGERS CENTER FOR 
RISK AND RESPONSIBILITY AT RUTGERS LAW SCHOOL: ESSENTIAL 
PROTECTIONS FOR POLICYHOLDERS 
 
Professor Jay Feinman from Rutgers Law School stated that Essential Protections for 
Policyholders project is about making the regulation of homeowner’s insurance work 
better.  The project began several years ago with the goal of determining what states 
were doing with regards to homeowner’s insurance – a set of issues was identified and a 



50-state survey was done.  The results of the survey were then matched up against the 
experience of United Policyholders.  The end result is the 50-page report which starts 
with a set of principles that are generally non-controversial, and then takes those 
principles and looks at more specific applications of them to make recommendations for 
changes to State’s statutes and regulations.   
 
Prof. Feinman stated the report focuses on four main areas of recommendations, and 
cited some examples from the report: 1.) Essential protections when buying insurance: 
a.) Insurance departments should make available online residential property policy forms 
of all insurance companies doing business in the state, or at least those companies that 
have a significant market share based on direct premiums written; b.) Insurance 
departments should prepare and post online a policy comparison tool that enables 
consumers easily to compare key terms of insurance policies; c.) Insurance departments 
should publish online on an annual basis data about individual insurance companies’ 
claim practices and tools for comparing information about different companies; d.) 
Insurance departments should post online information about non-renewals, consumer 
complaints, market conduct examinations, and other regulatory actions. 
 
2.) Essential protections for coverage: a.) States should require that every homeowner’s 
insurance policy contain essential terms and coverage and that insurance companies at 
the time of purchase or renewal offer additional coverage. These terms include: i.) 
Minimum coverage for Additional Living Expense and the opportunity to purchase 
greater coverage; ii.) In a Replacement Cost policy, the opportunity to purchase 
coverage for Extended Replacement Cost, or the cost of replacement beyond the stated 
policy limit; iii.) In a Replacement Cost policy, Law and Ordinance coverage, or coverage 
for repair or replacement upgrades required by law; iv.) In an Actual Cash Value policy, 
the opportunity to purchase Law and Ordinance coverage, or coverage for repair or 
replacement upgrades required by law; b.) States should prohibit insurance companies 
from refusing to issue, cancelling, surcharging increasing premiums, or refusing to renew 
policies because policyholders have made inquiries about coverage or potential claims 
or have filed one or a small number of claims. 
 
3.) Essential protections in the claims process: a.) States should require insurance 
companies to provide policyholders full information about the claim process and 
information developed about claims; b.) States should require insurance companies to 
give policyholders adequate time to file claims and, in case of a dispute, to file litigation 
against the company; c.) States should adopt the National Association of Insurance 
Commissioner’s Model Unfair Claims Settlement Practices Act and the accompanying 
Unfair Property/Casualty Claims Settlement Model Regulation, without the limitation that 
an unreasonable action is only a violation if committed intentionally or as a general 
business practice; d.) States should mandate reasonable standards for determining the 
value of losses. 
 
4.) Essential protections for disaster victims: a.) States should adopt statutes that extend 
the time for additional living expense and for filing claims after a disaster and that 
authorize insurance departments to extend other time limits. Insurance departments 
should exercise the authority granted to make sure that policyholders have adequate 
time to pursue claims after disasters; States should ensure that losses due to covered 
causes are covered by limiting the scope of anti-concurrent causation clauses; States 
should limit the ability of insurance companies to cause temporary dislocations in the 



market by failing to write or renew policies or imposing higher costs after a major 
disaster. 
 
Prof. Feinman stated that he hopes States can adopt some of those recommendations, 
and also offered to share with those who are interested the results of the extensive 50-
state survey that was done.     
 
DISCUSSION ON BUILDING CODES 
 
Cmsr. Doak stated that Oklahoma recently passed a bill, HB 1720, sponsored by Rep. 
Lewis Moore (OK), that allows insurance companies to provide certain discounts and 
rate reductions for fortified homes.  In the spirit of collaboration between NCOIL and the 
NAIC, Cmsr. Doak requested that NCOIL look to its Model State Uniform Building Code 
to see if language similar to that in HB 1720 could be incorporated into the NCOIL 
Model.  Cmsr. Doak stated that there is an opportunity for people to build their homes to 
a higher standard and receive certain insurance discounts, and the more people that do 
so, the better.   
 
Rep. Moore stated in drafting HB 1720, it was important to not interfere with the free 
market and to refrain from issuing mandates to the P&C industry.  Rather, HB 1720 
encourages insurers to give the best discounts possible to the very best construction 
techniques and materials to protect against the broadest type of damage from tornadoes 
and high winds.  Rep. Moore joined Cmsr. Doak’s request to table the NCOIL Model 
State Uniform Building Code until the November Annual Meeting in an effort to work on 
amendments to it.  Upon a Motion and seconded, the Committee unanimously agreed to 
do so. 
 
DISCUSSION ON THE USE OF BIG DATA AND AUTONOMOUS VEHICLES 
 
Tomi Gerber from Enterprise Holdings stated that the industry believes that the debate 
around in-vehicle generated data and how it is accessed and controlled will be a 
vigorous in the coming years.  The insurance industry has dealt with telematics-based 
insurance for usage-based insurance models – those models are dependent on having 
access to in-vehicle generated data.  It is not certain what the access will look like in the 
future.  A robust industry of vehicle services, vehicle products and vehicle offerings has 
formed through the rich data-set available through the on-board diagnostics (OBD-II) 
port.  A “dongle” can be plugged into the OBD-II port that can be used for a multitude of 
things - some insurance companies can provide it to monitor your driving habits. 
 
Ms. Gerber stated that it is important to look to Europe when discussing these issues.  At 
the end of 2016, the European Vehicle Manufacture’s Association put out a position 
paper titled “Access to Vehicle Data for Third-Party Servicers.”  The Association calls for 
“extended vehicle” – which closes down all of the data that comes through an OBD-II 
port and suggests that manufactures of vehicles have the right to control all of the data 
that the vehicle generates.  Just like in the U.S., the only data required to be available is 
emissions data.  The concept is that all the data will be routed to cloud servers that the 
manufacturers or independent servers will control and if any owner or third-party service 
provider wants access to the vehicle generated data, they will be required to enter into 
commercial contracts with manufacturers.  Essentially, manufacturers are saying even 
after they sell a car, they have the right to control access to the data, decide who has 



access to the data, what quality data is accessed, and at what cost.  Ms. Gerber stated 
that this is very controversial in Europe. 
 
Ms. Gerber stated that a 50-state patchwork of laws on these issues is not desirable, but 
it is time for State legislators to take the issues under consideration.  Some basic 
principles to start with are: vehicle ownership should convey the following rights of 
access and control to the vehicle owner and owners’ designee(s) – a.) real-time access 
to vehicle-generated data; b.) a secure means of interfacing with the vehicle; c.) 
authenticated, remote command and control (excluding in-motion control.) 
 
Brad Nail from Uber Technologies stated that it is important to try and define the word 
“data.”  In the autonomous vehicle perspective, data is much different from the data 
typically gathered from other vehicles.  Therefore, it is important to be specific when 
discussing these issues.  Mr. Nail stated that State legislators have to find the right 
balance among competing issues in this arena of big data and vehicles: a.) privacy – 
consumers demand privacy, no matter the potential perceived benefits to public/private 
organizations from the transmission and sharing of data.  Attempts to mandate such 
disclosure is likely to be met with significant concerns; b.) property rights – much of the 
data within autonomous vehicle systems is generated by and contributes to the 
functioning of those systems.  Thus, any mandate to share such data undermines the 
rights of those that create those systems – it is not open data/coding, it is private 
property just as insurer considers its pricing models private and proprietary; c.) desire of 
insurers to obtain data for underwriting or claims investigating – it is an interest that has 
merit and is resolved today through contract.  As an individual vehicle owner today, I can 
contract with my insurer to share with them usage-data related to my premium.  From 
the autonomous perspective, we can expect to see, absent government intervention, 
contractual arrangements between the manufacturer and the purchaser over the types of 
data that each retains right to; and contractual arrangements between the purchaser and 
insurer over the types of data they are willing to share to lower premiums.   
 
Frank O’Brien from the Property Casualty Insurers Association of America (PCIAA) 
stated that legislation on these issues is expected to come quickly over the next couple 
of years.  From PCI’s perspective, four main questions have emerged regarding the 
debate over the proper level of regulation of automated driving systems: a.) what 
guidelines, standard or requirements should be put in place for testing and deployment 
to make sure the vehicles are safe to operate on public roads without constraining the 
developing technology; b.) does our current system of determining liability for accidents 
and compensating victims need to change, and if so, how; c.) who should have 
ownership of or access to the data that automated vehicles produce and how can the 
privacy of users and the intellectual property rights of developers be protected; d.) do 
financial responsibility laws need to be changed to reflect the increasing role of 
technology in driving. 
 
Mr. Thesing stated that we are already seeing a large amount of legislation being 
introduced on these issues.  Safety needs to be a priority as legislation on the testing of 
autonomous vehicles is considered.  NAMIC is in favor of the development of 
autonomous vehicles, assuming they enhance safety.  Lastly, in terms of data access, 
as a legislative and regulatory framework starts to develop, NAMIC wants to ensure that 
crash accident and incident information that is available to insurers is timely, complete, 
and useful. 
 



Ron Jackson of the American Insurance Association (AIA) stated that AIA urges caution 
and patience from all involved in these issues as experience data is critical. 
 
Rep. Marguerite Quinn (PA) asked what can consumers expect in terms of the portability 
of data to shop around or to self-analyze.  Ms. Gerber stated that under the European 
model, unless you subscribed and paid for the right to access the data, you would not be 
allowed to access it.  Mr. Nail stated that the default position in the U.S. is that the owner 
of the vehicle owns the data and can do what they want with it, but in the future with 
autonomous vehicles, there will probably be some type of bifurcation in that the 
manufacturers will own the data required to operate certain systems.  Ms. Gerber stated 
that Mr. Nail is technically correct but there is nothing currently stated in law to make that 
so.            
 
UPDATE ON AMERICAN LAW INSTITUTE RESTATEMENT OF THE LAW ON 
LIABILITY INSURANCE 
 
NCOIL CEO Commissioner Tom Considine stated that the American Law Institute (ALI) 
issues Restatements which are supposed to be documents of settled law, and have a 
separate approach when they want to take an advocative approach called “principles” 
projects.  The Restatement of the Law on Liability Insurance (Proposed Restatement) 
started out as a principles project but along the way, switched to a Restatement.  When 
NCOIL learned that the proposed Restatement contained several departures from 
settled law, it wrote to the ALI requesting that its adoption of the Proposed Restatement 
be delayed.  The ALI did in fact delay the adoption and NCOIL has invited the ALI to 
have an open dialogue on these issues. 
 
Mr. Jackson thanked NCOIL for the letter it sent to ALI and urged NCOIL to remain 
involved in these issues.  The Proposed Restatement is on the agenda for adoption at 
the next ALI national meeting.  AIA shares NCOIL’s concern that the Proposed 
Restatement is a departure from settled law, made by the ALI which itself recognizes 
that as an unelected body, it has no special authority to make major innovations in 
matters of public policy. 
 
Mr. Thesing also thanked NCOIL for its letter to the ALI but it is concerning that there 
have been recent court cases which have cited to the Proposed Restatement.    
 
RE-ADOPTION OF MODEL LAWS 
 
Upon a Motion made and seconded, the Committee unanimously approved the re-
adoption of the a.) Certificates of Insurance Model Act; b.) Model Act Regarding Use of 
Insurance Binders as Evidence of Coverage; and c.) Auto Insurance Fraud Model Act.       
 
ADJOURNMENT 
 
There being no further business, the Committee adjourned at 6:00 P.M. 
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The National Conference of Insurance Legislators (NCOIL) Financial Services 
Committee met at the Chicago Intercontinental Magnificent Mile Hotel on Saturday, July 
15, 2017 at 10:15 a.m. 
 
Senator Bob Hackett of Ohio, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Rep. Sam Kito, AK    Rep. George Keiser, ND    
Sen. Jason Rapert, AR   Sen. Jerry Klein, ND 
Asm. Ken Cooley, CA    Rep. Don Flanders, NH 
Sen. Travis Holdman, IN   Rep. Bill Botzow, VT 
Rep. Joseph Fischer, KY   Rep. Kathie Keenan, VT    
Rep. Jeff Greer, KY    Sen. Mike Hall, WV 
Rep. Bart Rowland, KY   Del. Steve Westfall, WV 
Rep. Greg Comer, LA 
   
Other legislators present were: 
 
Rep. Deborah Ferguson, AR   Rep. Lana Theis, MI 
Rep. Austin McCollum, AR   Rep. Lois Delmore, ND 
Rep. Matt Lehman, IN    Asw. Maggie Carlton, NV 
Rep. Willie Dove, KS    Rep. Marguerite Quinn, PA 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a motion made and seconded, the Committee unanimously approved the minutes 
of its March 3, 2017 meeting in New Orleans, Louisiana. 
 
NY DFS CYBERSECURITY REGULATIONS: A NATIONAL BLUE PRINT? 
 
Maria Filipakis, a Managing Director at Global Atlantic Financial Company and former 
Executive Deputy Superintendent at the New York Department of Financial Services (NY 
DFS), stated that while developing the cybersecurity regulations during her time at the 
NY DFS, she and her staff were tasked with highlighting and detecting emerging risks 
and threats to the different kinds of entities the NY DFS regulates which includes banks, 
insurance companies, money transmitters, and check cashers.  Ms. Filipakis stated that 
they quickly determined that cybersecurity was one of the most critical risks that the NY 
DFS had to deal with.  There was an increased sophistication of attacks, an increased 



connectivity in the financial network, and people’s financial lives were online more than 
ever before due to online banking.  The NY DFS sent out surveys in 2013 and 2014 to 
regulated entities, ranging from credit unions and community banks, to all types of 
insurers, in an effort to gain more information from them regarding their cybersecurity 
problems and protocols.  On the insurance side, they found that personally identifiable 
information (PII) and protected health information had an increased value on the black 
market.   
 
Ms. Filipakis stated that the survey consisted of highly technical questions on topics 
such as the types of computer security in place, to questions on their corporate 
governance regarding: board of director knowledge of cybersecurity; what type of 
mitigation factors did the institution already have in place such as incident response 
plans, security protocols, and cyber insurance; how much of their budget was allocated 
to cybersecurity; was it considered a real risk or simply allocated to the IT department; 
what were their future plans.  From the responses to the survey the NY DFS was able to 
gather general conclusions such as that there were varying levels of preparation based 
on the types of business lines the entity had, how many transactions they engaged in, 
and their marketing opportunities.  This led to the NY DFS expanding the focus of its IT 
exams to include an increased focus on cybersecurity, and educating financial 
institutions on their increased reliance on third party service providers.      
 
Ms. Filipakis stated that the NY DFS then met with several state and Federal agencies, 
stakeholders, and industry representatives and ultimately issued the regulations for 
comment.  After extensive feedback, there were adjustments made and it went into 
effect this past March.  The regulation requires, among other things, a risk-based 
approach, and the purpose of the regulations was to make sure the NY DFS was 
safeguarding consumer information, and the information systems of the entities 
themselves.  There is a requirement that all entities put together a cybersecurity program 
that is in line with that set forth by the National Institute of Standards and Technology 
(NIST).  Additionally, companies must conduct a risk assessment, matched to their 
business plans, and create cyber policies which involves designating a Chief Information 
Security Officer (CISO) – for smaller entities, that function can be outsourced.  
Companies also must come up with an incident response plan; make determinations as 
to whether multi-factor authentication and encryption of non-public information is 
necessary and if not, whether or not there are other compensation cybersecurity controls 
to have in place; institute an audit trail for at least 5 years; conduct employee training; 
limit employee access to certain information; and notify the NY DFS Superintendent of 
breaches (subject to materiality standards).   
 
Joe Thesing from the National Association of Mutual Insurance Companies (NAMIC) 
stated that the initial version of the NY DFS cybersecurity regulations were very 
problematic, and while the final version is much improved, the regulations are too 
prescriptive.  One provision that should be included is a carve-out for companies with 
less than 10 employees.  Mr. Thesing stated that NAMIC is not yet in a position to 
support either the NY DFS regulations or the NAIC Insurance Data Security Model Law 
(Cyber Model), but that the Cyber Model seems to be heading in the right direction. 
 
Chara Bradstreet of the National Association Insurance Commissioners (NAIC) stated 
that the NAIC received numerous comments stating that drafting the NAIC Cyber Model 
based on the NY DFS approach made sense.  The NAIC has accordingly narrowed its 
focus to setting risk-based standards for data security and investigation and notification 



to the Commissioner of a cybersecurity event.  Both the NY DFS regulations and the 
NAIC Cyber Model delegate notification to consumers to the already existing data 
notification laws which have been adopted by 48 states.  Ms. Bradstreet stated that, 
regarding the risk-based standards for data security, New York takes a more rules-
based approach while the NAIC takes a principles-based approach.  From the 
beginning, the NAIC has sought to take a more flexible approach, making it easier for 
smaller licensees to comply.  The NAIC has incorporated some of the NY DFS 
regulation language in its Cyber Model and has made sure that if a licensee complies 
with the NY DFS regulations, they are deemed to be complaint with the NAIC Cyber 
Model.  Some of the provisions in the current draft of the NAIC Cyber Model that are 
similar to those in the NY DFS regulations are: using the same definition of non-public 
information that must be protected; using a similar definition of ‘cybersecurity event’; 
risk-management standards based on the licensee’s own risk-assessment; oversight of 
third party service provider arrangements; requiring an incident response plan; and 
requiring an annual report to be filed with Commissioner.  Ms. Bradstreet further stated 
that exceptions have been added to the NAIC Cyber Model, including licensees with less 
than 10 employees; using an information security program of another licensee doesn’t 
need to create its own program.  Also, there is an exemption for those licensees 
compliant with HIPAA data security laws that is not present in the NY DFS regulations. 
 
Larry Eckhouse from the American Insurance Association (AIA) stated that insurers are 
in the process of implementing the requirements of the NY DFS regulations.  IT systems 
are generally structured in a manner that applies across corporate entities in a system 
and are not individualized by a state.  Thus, it is critical that state data security 
requirements be harmonized to avoid creating a patchwork of laws that currently exists 
for data breach notifications – a patchwork will only serve to reduce security rather than 
enhance it.  Mr. Eckhouse stated that there are some challenging components in the NY 
DFS regulations, but the critical component is that they are risk-based.  Using that 
approach, a company is in the best position to understand which risks it faces and how 
best to deploy resources to combat such risks.  To that extent, states that are looking to 
implement data security standards should be consistent with the NY DFS regulations 
and not establish conflicting or additional requirements.  The AIA is still reviewing the 
most recent draft of the NAIC Cyber Model, and noted that it is important to ensure that 
the definition of a ‘cybersecurity event’ is tailored in a way that focuses on the materiality 
of the event and not include an overly broad universe of incidents that have no potential 
impact on consumers.  That is important because a ‘cybersecurity event’ triggers many 
of the requirements in the regulations.   
 
Sen. Bob Hackett (OH), Chair of the Committee, asked for information regarding safe 
harbor provisions.  Ms. Bradstreet stated that the NAIC is aware of the concern of 
companies regarding safe harbor provisions and it is continuing to be discussed.  Ms. 
Filipakis stated, as far as she knows, there are no safe harbor provisions in the NY DFS 
regulations.  Sen. Hackett asked Ms. Filipakis how the NY DFS dealt with the differences 
between small and large companies.  Ms. Filipakis stated that there are carve outs in the 
NY DFS regulations for licensees with less than 10 employees, and carve outs based on 
assets and revenue.  Sen. Hackett asked whether there are a lot of differences between 
the NY DFS regulations and the NIST standards.  Ms. Filipakis stated that the NY DFS 
regulations follows a large amount of the NIST standards but an obvious difference is 
that the NIST standards are voluntary whereas the NY DFS regulations are mandatory. 
 



Rep. Matt Lehman (IN) asked if the less than 10 employee carve out in the NY DFS 
regulations applied to all types of licensees/entities.  Ms. Filipakis stated that she would 
have to look at the specific language of the regulations to answer that question.  Sen. 
Hackett stated that in Ohio, their cybersecurity task force was assured that the cost of 
compliance for smaller entities is not as burdensome as previously thought. 
 
CONTINUED DISCUSSION ON RESOLUTION IN SUPPORT OF AN EXEMPTION 
FOR COMMUNITY BANKS FROM ONEROUS AND UNNECESSARY REGULATIONS 
 
Sen. Travis Holdman (IN), NCOIL Immediate Past President, stated that the Consumer 
and Financial Protection Bureau (CFPB) was never needed and that the Resolution 
seeks to exempt community banks from its onerous and unnecessary regulations.  
There are trillions of dollars sitting on the sidelines because of fears regarding required 
capital requirements.  In the end, the consumers get hurt because there aren’t enough 
dollars to loan.  The fear is that community banks will continue to disappear because the 
cost of compliance with CFPB regulations is so burdensome.  Sen. Hackett noted that in 
Ohio, the community bank industry has hired more people for regulatory compliance 
than any other position. 
 
Kevin McKechnie of the American Bankers Association (ABA) stated that in Utah, the 
Zions Bank compliance staff has doubled since Dodd-Frank was enacted, and one-
quarter of the sales staff has been let-go.  Additionally, Zions has spent $25 million in 
consultant services – which is $25 million less available for loans.  Mr. McKechnie also 
stated that between 2000 and 2005, quarterly loan growth was 1.9% - it is half that now.  
There is also a massive consolidation process happening due to the CFPB’s onerous 
regulations.  Mr. McKechnie urged the Committee to write to Congress requesting 
regulatory relief for community banks.   
 
Julie Gackenbach of Confrere Strategies stated that since the financial crisis, there have 
been almost 200 new regulations, totaling almost 6,000 pages.  Ms. Gackenbach stated 
that there is a Federal piece of legislation, H.R. 1264 - Community Financial Institution 
Exemption Act – that has the same goal of Sen. Holdman’s Resolution and urged NCOIL 
to support it. 
 
Sen. Holdman requested that a Motion to adopt his Resolution be accompanied by a 
request for NCOIL staff to issue a press release announcing its adoption and to send it 
to all meeting attendees so they can send to their Congressmen and local news outlets.  
Upon a Motion made and seconded, the Committee unanimously adopted Sen. 
Holdman’s Resolution and press release request.   
 
DISCUSSION ON FINANCIAL CHOICE ACT OF 2017 
 
Mr. McKechnie stated that the CHOICE Act (the Act), among other things, would codify 
what has already been decided in court – that the CFPB Director is responsible to the 
President and can accordingly be fired by the President.  There are also regulatory relief 
mechanisms contained in the Act similar to Sen. Holdman’s resolution.  The Act is 
pending in the Senate, which is currently working on its own Dodd-Frank reform 
legislation.  Mr. McKechnie stated that the odds are not good for any such legislation 
being signed into law anytime soon and that the Committee should continue this 
discussion at the NCOIL Annual Meeting in November.  Mr. McKechnie also noted that, 
unfortunately, relief from the Durbin Amendment was not put in the Act. 



 
Frank O’Brien from the Property Casualty Insurance Association of America (PCIAA) 
stated that the politics surrounding the Act have not matched up with the aspirations of 
Dodd-Frank reform.  There is widespread acknowledgement in both parties that Dodd-
Frank needs to be tweaked, but there is also acknowledgement that it appears unlikely 
anytime soon.  Mr. O’Brien stated that NCOIL, as defenders and communicators of the 
state-based system of insurance regulation, has an important role to play as the debate 
continues, and urged NCOIL to continue to stay involved. 
 
Ms. Bradstreet stated that the NAIC believes that the Act has promise but improvements 
need to be made to ensure that it works for the insurance sector and its regulation.  One 
concern is the inclusion of the Office of the Independent Insurance Advocate – a policy 
office with its proposed size, scope, independence, and rulemaking authority within the 
Treasury Department would be unprecedented and would create an entity with the 
trappings of a regulator.  The office assumes, with some minor modifications, FIO’s 
authorities and NAIC believes that a standalone office is not needed to carry out such 
authorities.  The roles for which FIO or an independent insurance advocate could 
provide some value, such as running the Terrorism Risk Insurance program, could be 
filled by the Treasury Department.   
 
Ms. Bradstreet stated that the NAIC agrees that the non-bank designation process is in 
need of significant reform and is pleased that the Act seeks to address those concerns 
that the NAIC and others have with an arbitrary process that has yielded procedurally 
and substantively flawed designations of insurance firms.  Lastly, Ms. Bradstreet stated 
that to ensure that the insurance perspective is adequately represented in FSOC 
discussions, state insurance regulators should be given voting authority.   
 
Rep. George Keiser (ND) stated that when Dodd-Frank was enacted there was at least 
one area where states had an option: the selling and sharing of personal information.  
North Dakota was the only state to reverse that provision in Dodd-Frank.  Rep. Keiser 
asked if there was any other similar flexibility contained within Dodd-Frank.  Mr. 
McKechnie stated that it is his understanding that there is not.       
 
ADJOURNMENT  
 
There being no further business, the Committee adjourned at 11:15 a.m. 
 

 

 

 

 

 

 

 

 

 

 

 

 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
AIR AMBULANCE TASK FORCE 

CHICAGO , ILLINOIS 
JULY 15, 2017 

DRAFT MINUTES 
 
The National Conference of Insurance Legislators (NCOIL) Air Ambulance Task Force 
met at the Chicago Intercontinental Magnificent Mile Hotel on Saturday, July 15, 2017 at 
8:15 a.m. 
 
Representative Jeff Greer of Kentucky, Chair of the Task Force, presided. 
 
Other members of the Task Force present were: 
 
Rep. Greg Cromer, LA   Sen Bob Hackett, OH 
Rep. George Keiser, ND   Rep. Bill Botzow, VT 
Asm. Will Barclay, NY 
Asm. Kevin Cahill, NY 
   
Other legislators present were: 
 
Rep. David Santiago, FL   Rep. Lois Delmore, ND 
Rep. Richard Smith, GA   Sen. Jerry Klein, ND 
Rep. Joe Fischer, KY    Sen. Neil Breslin, NY 
Rep. Jim Gooch, KY    Rep. Glen Mulready, OK 
Sen. Jonathan Casper, ND 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
CONTINUED DISCUSSION ON TASK FORCE ACTIVITIES 
 
Rep. Jeff Greer (KY), Chairman of the Task Force, began by stating that the issue of 
balance billing in the air ambulance industry is a problem across the country and it 
needs to be solved.  Rep. Greer stated that this is an important discussion for the Task 
Force because the people who need help the most cannot afford to have the status quo 
proceed. 
 
Former Texas Insurance Commissioner and Director of the South Carolina Department 
of Insurance Eleanor Kitzman, now representing Air Evac Life team, a subsidiary of Air 
Medical Group Holdings (AMGH) stated that the charge to this Task Force is to address 
balance billing disputes with respect to air ambulance services.  Cmsr. Kitzman stated 
that the air ambulance representatives here today: agree there is a problem; are willing 
to work in good faith towards a mutually acceptable resolution; and have some fresh 
ideas for a state based statutory framework that would survive a preemption challenge 
and will benefit consumers.  Cmsr. Kitzman stated that things such as the Resolution 
adopted by the NCOIL Health Committee yesterday, Congressman Woodall’s 
amendment to the FAA reauthorization legislation, and certain court cases on these 



issues are not a reason for this Task Force to stop its work – if anything they represent 
more reason for the Task Force to act because if any of those efforts are successful and 
states are given express authority to regulate/legislate in these areas, they will need 
guidance.  
  
Cmsr. Kitzman further stated that it is the air ambulance industry’s experience that 
balance billing disputes are not a problem in all 50 states or with all insurers, and that 
the increased frequency of balance billing disputes seems to have coincided with 
implementation of the ACA, the narrowing of provider networks, and in states in which a 
single insurer may be dominant.  Additionally, some states have laws in place that, while 
not expressly addressing air ambulance services, have served to minimize the 
occurrence of balance billing disputes with respect to air ambulance services.   
 
Cmsr. Kitzman stated that the framework proposed today would establish a voluntary 
dispute resolution process that air ambulance providers would agree to participate in.  In 
exchange for a fair, objective process for mediating disputed claims, participating air 
ambulance providers would waive their right to balance bill the patient.  The air 
ambulance industry acknowledges their charges are high, as are their costs – they 
simply want an opportunity to explain and defend the costs in a fair and objective forum.  
Another significant new feature of the proposed framework is pricing transparency and 
data reporting.  As a condition of access to this voluntary dispute resolution process, 
participating air ambulance providers would agree to provide an itemization of its 
charges and would agree to provide data to state insurance regulators on an annual 
basis.  Likewise, insurers should report claim and payment data.  As acknowledged in a 
cost-study report prepared by the Association of Air Medical Services (AAMS), the data 
to inform stakeholders about the true costs associated with providing air medical 
services is extremely limited and there is no publicly available standard cost data of air 
ambulance providers nationwide.  The annual reporting to state insurance departments 
would be a giant first step toward having the type of meaningful information that 
consumers deserve.  Cmsr. Kitzman stated that there is a lot of work to be done 
between now and the November NCOIL Annual Meeting in Phoenix to build the 
framework, and the air ambulance industry is willing to work with the Task Force. 
 
Tim Pickering, Director of Government Affairs for AMGH, appearing on behalf of Save 
Our Air Medical Resources (SOAR), stated that air medical services are an emergency 
service and are obligated under state’s emergency medical services licensure to be able 
to respond 24/7/365, and to treat and transport critically ill and injured patients 
regardless of their ability to pay.  50 air medical bases have closed in the past 5 years 
and in the same time, 80 hospitals have closed.   Mr. Pickering stated that 95% of the 
time, air medical services are provided by private organizations and are flying intensive 
care units (ICU), staffed by critical care certified paramedics and nurses, flown by highly 
experienced pilots, and maintained by FAA licensed mechanics.  The request for an air 
medical response comes from a first responder or a physician acting as part of a defined 
state regulated system or healthcare facility – they are generally acting under a prudent 
layperson standard in requesting aid.  The team in the flying ICU has all the skills and 
equipment available to treat a patient in a grounded ICU, whether needed or not, and 
works to get the patient to the right hospital for their injury or illness.  All of this comes at 
a high cost that must be spread across an average of less than 1 patient per day.  Mr. 
Pickering stated that he looks forward to working with the Task Force and providing it 
with any information that would be helpful. 
 



Dianne Bricker of American’s Health Insurance Plans (AHIP) first stated that the Task 
Force can look to the answers AHIP provided to the questionnaire previously issued by 
the Task Force for some helpful information on these issues.  AHIP acknowledges that 
the air ambulance servicers provide extremely important services to consumers, and 
agree that consumers need to be protected from unreasonable balance billing that is 
largely out of their control.  Ms. Bricker stated that AHIP looks forward to working with 
the air ambulance providers on their proposed framework as it has promise for reaching 
a compromise on these issues.  Ms. Bricker stated that AHIP has seen, and expects to 
continue to see, proposed solutions to the balance billing problem that involve insurers 
paying full billed charges – AHIP has concerns with those solutions because it would 
continue to allow air ambulance providers to charge whatever they want for their 
services.  Ms. Bricker stated that AHIP believes that a comprehensive solution to the 
balance billing problem needs to be at the Federal level, and that it supports the 
Resolution adopted yesterday by the NCOIL Health Committee.   
 
Ms. Bricker further stated that air ambulance providers no longer can have free reign to 
charge whatever they want for their services.  Further, holding consumers harmless for 
balance billing charges, while a generous gesture, would also put an end to consumer 
complaints regarding outrageous balance bills that eventually make their way to State 
regulators and legislators.  It would also put an end to media attention regarding balance 
billed charges – attention that has recently put air ambulance companies under 
heightened scrutiny.  Ms. Bricker urged Task Force members to: take the Resolution 
adopted yesterday back to their respective States and get it adopted; confer with their 
Congressman; support the Tester bill; support the Woodall amendment; and work with 
their respective Insurance Commissioners.   
 
Ms. Bricker also supported the proposal mentioned earlier regarding price transparency 
– hospitals and consumers deserve to know what the actual cost drivers are behind the 
exorbitant air ambulance bills.  Additionally, such transparency would be consistent with 
the obligations expected of air carriers by the FAA for other services such as disclosures 
of ticketing fees and fuel surcharges in the airline passenger industry.  Ms. Bricker 
further stated that it is important to ensure the air transport is warranted – states should 
actively engage first responders, law enforcement and dispatchers on the proper 
circumstances to dispatch an air ambulance as a part of their continuing education 
requirements.  Emergency service personnel should be encouraged to update or amend 
their protocols on a regular basis to use ground ambulances when possible – such 
services are a vital part of delivering care, often cost less than air ambulances, and are 
more readily available to deliver the quality of care that families must depend on.  Ms. 
Bricker closed by stating that the document “An Arm and a Leg: Paying for Helicopter Air 
Ambulances” by Henry H. Perritt, Jr. and published in the University of Illinois Journal of 
Law, Technology & Policy, is a great source of information on these issues. 
 
David Korsh, Blue Cross Blue Shield Association, agreed with Ms. Bricker’s statements 
and stated that there are three laws in conflict when dealing with these issues: a.) the 
McCarran-Ferguson Act, b.) the Airline Deregulation Act (ADA), and c.) the law of 
unintended consequences.  The ADA has been interpreted by courts and the 
Department of Transportation (DOT), among others, that it preempts states from 
regulating rates, routes or services of any air carrier.  BCBSA believes that air 
ambulances and other emergency air transportation is not a business trip or vacation – it 
is a vital and necessary emergency service.  Mr. Korsh also urged the Task Force to 
look at the Consumers Union report on air ambulances from March 2017: “Up In The Air: 



Inadequate Regulation for Emergency Air Ambulance Transportation,” and also noted 
that the Government Accountability Office (GAO) is studying these issues and will be 
issuing a report at some point this year.  Mr. Korsh stated that getting Congress to 
amend the ADA and to read the McCarran-Ferguson Act in concert with it should be the 
main priority in helping to solve these issues. 
 
Ron Jackson of the American Insurance Association (AIA) stated that the issues 
surrounding air ambulance services has also impacted the workers’ compensation 
insurance industry.  Mr. Jackson stated that AIA believes that the presumption that the 
ADA preempts states’ ability to regulate air ambulances is incorrect.  The ADA was 
enacted to address and encourage competition for the traveling and shipping public, and 
prohibited states from regulating the routes, prices and services of air carriers.  
However, there are no routes for air ambulances and there is no ticket purchased in 
advance.  The ADA was directed towards commercial air carriers – nobody wakes up 
and decides to buy an air ambulance ticket and searches what it may cost.  Rather, air 
ambulances are summoned in emergency situations.  Mr. Jackson stated that the 
McCarran-Ferguson Act preserves state regulation of insurance, absent Congress 
specifically enacting a law addressing the business of insurance – there is nothing in the 
ADA addressing the business of insurance.  Mr. Jackson noted that the issue of the ADA 
preempting state workers’ compensation insurance laws is currently being litigated in at 
least three Federal Circuit Courts, and AIA believes that said state laws will prevail. 
 
Sen. Bob Hackett (OH) asked if there could be some type of usual and customary 
standard for air ambulance services.  Mr. Korsh stated that one example is that 
Medicare has established a fee schedule for air transportation services, with a sliding 
scale for urban and rural areas.  Mr. Korsh also stated that BCBSA members have made 
a concerted effort to contract with air ambulance companies.  Ms. Bricker stated that it is 
important to note that when determining what is usual and customary, you are starting 
with the air ambulance companies’ current charges, which AHIP questions.  Sen. 
Hackett asked what the breakdown of the market is – how much is paid by commercial 
insurance and how much is paid by the government?  Mr. Pickering stated that the 
general breakdown provided by AAMS is approximately 1 out of 10 patients are private 
pay/uninsured, 2 to 3 out of 10 have Medicaid, 3 or 4 out of 10 have Medicare, and 2 or 
3 out of 10 have commercial insurance – all depending on the geographic area.   
 
Rep. Glen Mulready (OK) asked how many of the commercial payers are in-network?  
Mr. Pickering stated that he does not have access to such information but that 95% of 
AMGH patients are out of network.  Rep. Mulready asked what the average commercial 
charges are as a percentage of Medicare.  Mr. Pickering stated that there are different 
mileage charges, but as an average of 70 miles of air transport, the estimated 
commercial charges – not what the air ambulance company receives – is between 
$35,000 and $40,000.  Thus, as a multiple of Medicare, which pays on average $5,900, 
it’s approximately 7 times over.  Rep. Mulready then asked Mr. Pickering for information 
regarding an update to the Medicare fee schedule.  Mr. Pickering stated that today, a 
House Bill is set to be introduced to amend Medicare’s rates – predicated on mandatory 
cost reporting, and mandatory quality metrics, both of which will have penalties for failure 
to report.  Mr. Pickering stated that the air ambulance industry believes that Medicare 
currently pays 49% below cost. 
 
Asm. Kevin Cahill (NY) stated that any Model Law drafted by the Task Force on these 
issues needs to recognize, among other things, the different landscapes and 



circumstances that exist in different states, and the different kinds of air ambulance 
companies, i.e. private vs. non-profit.  Asm. Cahill stated that the work of this Task Force 
could be incorporated into the more general Model Law that Sen. James Seward (NY) is 
working on in the NCOIL Health Committee.  Asm. Cahill urged the Task Force to 
continue to work on these issues and gather as much information as possible and noted 
that the Task Force should not forget about the implications of these issues on workers’ 
compensation insurance.   Asm. Cahill then encouraged insurers and air ambulance 
companies to enter into as many contracts as possible.  Asm. Cahill closed by asking 
the panelists to submit information regarding how best to determine initial air ambulance 
charges and to look at Sen. Seward’s draft Model Law and suggest improvements. 
 
Rep. David Santiago (FL) asked why workers’ compensation insurance was affected by 
these issues, and what a sample network contract looks like.  Mr. Jackson stated that 
the fee schedules adopted by some states’ workers compensation divisions have been 
argued by air ambulance companies to be preempted by the ADA.  Ms. Kitzman stated 
that the process for determining a fee schedule inherently has to address the costs 
involved.  It is important to remember that you cannot regulate costs – they are what 
they are.  Mr. Pickering stated that network contract details are proprietary and private 
but generally, they are built around what Medicare has established as the base rate 
which is required to be built around readiness costs and mileage rates.   
 
Rep. Santiago stated that based on that answer, the price should essentially be the 
same for everyone.  Mr. Pickering stated that because the air ambulance companies are 
a receiver of federal health care money, the price charged has to be the same to avoid 
violation of the anti-kickback statutes.  However, the variable is the payment the 
companies receive – mostly always below costs.  Ms. Bricker cited a report from the 
AAMs which contains a table that lists the reported median revenue per air ambulance 
transport and the percentage of costs covered by Medicare, Medicaid, self-
pay/uninsured, and commercial insurance -the reported median revenue for a patient 
with commercial insurance was $23,518, with the insurance carrier covering 231% of the 
costs.  Ms. Bricker noted that such a structure results in higher premiums.  Mr. Pickering 
stated that like the rest of healthcare, there is cost-shifting to recoup costs. 
 
Rep. Greg Cromer (LA) asked if there are markets with multiple providers in them.  Mr. 
Pickering stated that there are and that it is based on demographics and demand – the 
denser the population, there is generally a higher demand.  Rep. Comer asked whether 
a lower multiplier of private pay in relation to Medicare reimbursement would be 
adequate to cover costs and profit margins.  Mr. Pickering stated that just because a 
price is at a certain point does not mean the company receives payment for that price – 
when you average payments across 10 patients with 7 out of 10 paying below costs, 
then the receipts may be in the range of 6 or 7 times Medicare.  Rep. Cromer asked how 
air ambulance companies quantify the assertion that their services account for less in-
patient costs.  Mr. Pickering stated that studies show that with heart attacks and strokes, 
when a patient is transported rapidly and received by the appropriate medical center, 
they are discharged within 24 to 48 hours vs. having a potential lifetime disability.  There 
are studies underway to more concretely show the costs saved. 
 
ADJOURNMENT  
 
There being no further, business, the Task Force adjourned at 9:25 a.m. 

 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
 HEALTH, LONG TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE 

CHICAGO, ILLINOIS 
JULY 14, 2017 

DRAFT MINUTES 
 
The National Conference of Insurance Legislators (NCOIL) Health, Long Term Care & 
Health Retirement Issues Committee met at the Chicago Intercontinental Magnificent 
Mile Hotel on Friday, July 14 2017, at 9:00 A.M. 
 
Assemblyman Kevin Cahill of New York, Chair of the Committee, presided. 
 
Other members of the Committees present were: 
 
Rep. Sam Kito, AK    Rep. George Keiser, ND   
Rep. Deborah Ferguson, AR   Sen. Jerry Klein, ND  
Sen. Jason Rapert, AR   Rep. Don Flanders, NH  
Asm. Ken Cooley, CA    Asw. Maggie Carlton, NV  
Rep. Martin Carbaugh, IN   Asm. Will Barclay, NY  
Rep. Joseph Fischer, KY   Sen. James Seward, NY  
Rep. Jim Gooch, KY    Sen. Bob Hackett, OH 
Rep. Jeff Greer, KY    Rep. Glen Mulready, OK  
Rep. Bart Rowland, KY   Rep. Marguerite Quinn, PA   
Rep. Greg Cromer, LA   Sen. Mike Hall, WV  
 
Other legislators present were: 
 
Rep. Austin McCollum, AR   Sen. Jonathan Casper, ND 
Rep. David Santiago, FL   Sen. Neil Breslin, NY 
Rep. Dick Hamm, IN    Asw. Pamela Hunter, NY 
Sen. Travis Holdman, IN   Sen. Jay Hottinger, OH 
Rep. Peggy Mayfield, IN   Del. Steve Westfall, WV 
Sen. Dave Robertson, MI 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a Motion made and seconded, the Committee unanimously approved the minutes 
of its March 3, 2017 meeting in New Orleans, Louisiana, and the June 8, 2017 Air 
Ambulance Task Force minutes, 
 
NETWORK ADEQUACY/PROVIDER DIRECTORIES/BALANCE BILLING DISCUSSION 
 
Sen. James Seward (NY) stated that he looks forward to continue working on the draft of 
the Out-of-Network Balance Billing Transparency Model Act, and that the goal is to have 
it considered by the Committee at the November Annual Meeting in Phoenix.  The intent 



of the Model is to provide patients with full transparency and to prevent them from being 
surprised with bills after receiving treatment.  
 
Dianne Bricker of America’s Health Insurance Plans (AHIP), who helped draft the 
proposed Model, stated that the draft Model consists mainly of language from: a.) 
NCOIL’s existing Healthcare Balance Billing Disclosure Model Act; b.) Sen. Seward’s 
proposed Model Act Regarding Network Adequacy and Use of Out-of-Network Providers 
– which is based on New York law; and c.) the NAIC’s Health Benefit Plan Network 
Access and Adequacy Model Act.  Ms. Bricker noted that some edits were made to 
some of the language, and some definitions were added in an effort to provide clarity.  
Ms. Bricker also noted that none of AHIP’s policies were placed in the Model, and then 
proceeded to briefly summarize each section of the draft Model. 
 
Asm. Cahill requested that Ms. Bricker’s summary of the Model be forwarded to the 
Committee in memo format, and also requested that any comments on the draft Model 
be sent to NCOIL Support Services Legislative Director, Will Melofchik, within 30 days. 
 
Upon a Motion made and seconded, the Committee unanimously agreed to further table 
the re-adoption of the NCOIL Healthcare Balance Billing Disclosure Model Act pending 
completion of Sen. Seward’s Out-of-Network Balance Billing Transparency Model Act. 
 
Assemblywoman Maggie Carlton (NV) stated that the issues that Sen. Seward’s Model 
deals with are very important and that a balance billing piece of legislation was recently 
vetoed by Nevada Governor Brian Sandoval.  In conjunction with that bill, the Nevada 
Assembly also passed a Joint Resolution (AJR 14) stating that if the issues of balance 
billing could not be resolved through legislation, the issues will go to the ballot – the Joint 
Resolution cannot be vetoed by Governor Sandoval.  Asw. Carlton stated that the bill 
she worked on was strictly for emergency rooms, for patients who, through no fault of 
their own, went through the wrong door and/or ended up with a doctor who was out-of-
network.  The balancing act that they had to walk a fine line on was to not deter 
contracting.  The bill (AB 382) was whittled down to just arbitration – taking the patient 
out of the middle and allowing the two sophisticated parties to arbitrate and then share 
the arbitration.  Asw. Carlton stated that she looks forward to working with NCOIL on 
these issues.  
 
UPDATE ON AIR AMBULANCE TASK FORCE ACTIVITIES 
 
Asm. Cahill stated that the Task Force held an interim meeting via conference call on 
June 8 and it was decided that more work was needed on any work product.  A problem 
was also identified: the Federal preemption that exists hinders the Task Force’s ability to 
create the legislation needed to help solve the issues pervasively.  Asm. Cahill noted 
that the Task Force declined to adopt his Resolution Urging the United States Congress 
to Take Legislative Action and Exempt Matters Properly Governed by the McCarran-
Ferguson Act from the Scope of the Airline Deregulation Act of 1978 to Authorize States 
to Regulate Air Ambulance Billing, but is offering it for consideration to the Committee 
today. 
 
Upon a Motion made and seconded, the Committee unanimously adopted Asm. Cahill’s 
Resolution.  Asm. Cahill stated that he looks forward to the Task Force continuing its 
work and that hopefully by the November Annual Meeting in Phoenix, it will have a 
Model Act to introduce. 



UPDATE ON BETTER CARE RECONCILIATION ACT 
 
David Smith, Chief Development Officer at Leavitt Partners stated that the updated 
version of the Better Care Reconciliation Act (BCRA) was released yesterday and a few 
key changes were: a.) additional stability funding added; b.) elimination of some taxes; 
c.) opioid funding; d.) the Cruz-Lee amendment which allows insurers to sell plans that 
do not meet certain ACA regulatory standards if they also sell a plan that does meet said 
standards. 
 
Mr. Smith stated that some key issues to watch over the next few days that could impact 
the legislation are: a.) a CBO score; b.) trade organizations voicing their 
support/opposition; c.) constituents voicing their support/opposition; d.) State Governors 
and legislators voicing their support/opposition.  Ms. Smith further stated that there most 
certainly will be further changes to the current version of the BCRA.  If it appears that a 
successful vote is not likely, a “repeal and delay” scenario could be back on the table, 
although unlikely.  Mr. Smith stated that a bi-partisan effort towards a solution to these 
issues also appears very unlikely, and that another issue to keep in mind is that 
Congress has a litany of issues to consider.  By mid-August, we will most likely have a 
firm grasp on what exactly will happen.  Mr. Smith noted that healthcare reform is a 
critical issue for Republicans to demonstrate that they have a governing coalition and 
that they can govern going into the midterm elections.   
 
Washington Insurance Commissioner Mike Kreidler stated that the big stumbling block 
will be the issues regarding Medicaid.  The Cruz amendment is also very problematic – 
the NAIC does not have a position on it yet but Cmsr. Kreidler stated that bifurcating a 
risk pool is a bad idea.  The issue regarding stability funding is whether or not the 
amount included in the legislation is enough.  Cmsr. Kreidler stated the CBO score will 
play a big role, but the Cruz amendment might be included in the score.  A couple of 
issues that the NAIC has spoken out on are the necessity of the Cost Sharing Reduction 
(CSR) payments, and the negative implications of Association Health Plans (AHPs).   
 
Asm. Cahill asked when States can expect to see action that will impact State budgets.  
Mr. Smith stated that the answer depends on, a.) what ends up in the legislation, b.) how 
quickly CMS can regulate it, and c.) how quickly can the market respond.  Asm. Cahill 
stated that there are 9 Republican Senate seats up for re-election next year and asked 
how they are weighing in on healthcare reform.  Mr. Smith stated that it depends on the 
constituency base under which they serve – of those 9 that are serving more of a more 
Moderate constituency, there is incredible sensitivity to making drastic changes to the 
ACA.  Asm. Cahill asked what type of influence is President Trump exerting over 
Congress on these issues.  Mr. Smith stated that there are broader overtures to that 
question and that he thinks the President has run into some roadblocks: a.) the Senate 
is tough to influence – they are very sure of how they want to proceed; and b.) the 
broader political climate surrounding the President has created some limitation in how he 
can work with certain Senators.      
 
Rep. George Keiser (ND) stated that he can’t imagine the CBO scoring the BCRA 
without the Cruz amendment.  Mr. Smith stated that it would be very problematic, but 
stated that he believes the CBO will weigh-in on it at some point so the financial 
implications of it will be known. 
 



Asw. Carlton stated that Nevada received notice from their major carriers are not going 
to cover the rural areas in the State so 14 of 17 Nevada counties are not going to have 
coverage on the Exchange.  Accordingly, there are already impacts from the unknown of 
Federal healthcare reform.  Mr. Smith stated that there is indeed an eroding confidence 
in the market.  Cmsr. Kreidler stated that rural areas have always been a problem even 
prior to the ACA and that Washington State is working hard to help solve the problems 
through a 1332 waiver. 
 
ANATOMY OF A HEALTH INSURANCE PREMIUM: ARE RX PRICES RESPONSIBLE 
FOR A DISPROPORTIONATE SHARE OF HEALTH INSURANCE PREMIUMS? 
 
Barbara Klever, Vice Chair of the American Academy of Actuaries Individual and Small 
Group Markets Committee, stated that premiums are developed in the Spring of the year 
preceding the benefit year and are filed with the State regulator and HHS typically in the 
late Spring or early Summer.  Rates are filed and regulated at the state level and the 
ACA requires a single risk pool for all individual ACA compliant business within a state 
both on and off the Exchange.  Premiums are built up from projected medical and drug 
claims, the administrative costs of the insurance company, risk charges, profit, and 
contribution to surplus.  Ms. Klever stated that the biggest part of the premium rate is the 
projected medical and drug claims – actuaries must make assumptions in order to 
project the medical costs to the future benefit period and also must consider the 
composition of the risk pool.  A company will start with their historical claims and 
enrollment experience from the block they are pricing and determine a trend factor to 
project the experience to the benefit period.  For 2018 pricing, insurance companies 
were looking at their 2016 claims experience and enrollment.   
 
Ms. Klever stated that the trend is defined as being the change in unit cost of medical 
services as well as changes in utilization of medical services.  In order to analyze that, 
insurers typically look at past trends and then look to projected influences that will impact 
future unit costs or utilization.  Smaller issuers may not have credible experience – they 
will typically be able to blend their experience with a manual rate.  Insurers must also 
consider changes in the anticipated risk pool.  For example, if a state chose to end 
transitional policies at the end of the year you might expect healthier people from that 
pool to move into the ACA compliant pool which would tend to bring rates down.  On the 
other hand, the impact of removing or not enforcing the mandate, you would expect 
healthier people to leave the risk pool which would tend to raise rates.   
 
Ms. Klever stated that the company experience is projected on the single risk pool basis 
and then adjustments are made for market wide programs - the biggest one is risk 
adjustment.  If a plan expects to be a risk adjustment payor, they need to add that 
payment to their claims to project their market wide experience.  They then break that 
experience out into their plan-level indexed rates, varying from the cost-sharing design 
and not the health status.  The final step is to develop the consumer level premiums 
based on the age scale, geography factors, and tobacco. 
 
Ms. Klever stated that underlying growth in health care costs and changes in the risk 
pool composition and issuer assumptions are major drivers in premium changes every 
year.  For 2018, there is also legislative/regulatory uncertainty, possible risk-sharing 
programs for high-cost enrollees and the health issuer fee.  Regarding the underlying 
growth in healthcare costs, it is projected to be consistent with the 2017 trend at an 
increase of 5-8 percent.  Ms. Klever stated that the growth in spending for prescription 



drugs has leveled off as new high cost drugs are built into the base such as those for 
hepatitis C.  Regarding changes in the risk pool composition, the changes in premium 
from 2017 to 2018 reflects the expected changes in the risk profile of enrollees as well 
as any changes in insurer assumptions based on whether the experience to date in 2017 
differs from that assumed in the 2017 premiums.  The 2017 premiums increased by an 
average of 22% across the nation – that reflects that experience was worse than 
projected in prior premiums.  If the assumptions underlying the 2017 premiums 
accurately reflect 2017 experience, the rate increase would be more of a one-time 
correction.  If, however, a deterioration or improvement of the risk pool is expected, it 
puts upward or downward pressure on the rates.  Ms. Klever further stated that there is a 
concern of declining enrollment.  HHS reported a slight decline in sign-ups on the 
marketplace during the 2017 open enrollment.  If insurers expect continuing declines it 
puts upward pressure on rates because healthy people typically leave the market first. 
 
Ms. Klever stated that there are several legislative and regulatory uncertainties specific 
to 2018 that could affect premiums: a.) the continuation of cost sharing reduction 
subsidies; b.) a market stabilization rule that tightened up special enrollment periods and 
shortened the open enrollment period ; c.) the enforcement of the individual mandate; 
and d.) potential changes to the ACA.  Ms. Klever stated that risk-sharing programs can 
lower premiums if external funding is incorporated.  Several states are pursuing 
reinsurance and invisible high risk pool options.  The health insurer provider fee was 
waived for 2017 which resulted in a premium reduction for 1 to 3 percent for 2017.  If the 
moratorium is not extended, premiums will increase by 1 to 3 percent for 2018.  Ms. 
Klever stated that other premium drivers for 2018 are: changes in provider networks; 
benefit package changes; market competition; changes in provider competition and 
reimbursement structures; changes in administrative costs; and changes in geographic 
factors. 
 
Rep. David Santiago (FL) stated that his preliminary research into the relationship 
between pharmacy benefit managers (PBMs) and healthcare providers indicates a gray 
area regarding rebates, and asked if Ms. Klever has seen rebates going back to 
healthcare providers and if they are utilizing that as a profit line or is accounted for in the 
rate filing.  Ms. Klever stated that her experience is that the insurer will include the 
rebates as an offset to their paid claims and rate filings so it is built into the premiums in 
that way. 
 
Cmsr. Kreidler stated that from the standpoint of looking at the rate filings as they come 
in for review/approval, the real driver has been and will be prescription drugs.  
Regulators and legislators need to look at what could be done now to provide more 
flexibility for the standards that apply to prescription drugs in terms of gauging their 
effectiveness.  For the 2018 filings in Washington State, there were 2 rural counties with 
no health carriers – legislators and regulators again need to work together on how to 
make it easier for carriers to go into those tough markets.  Despite the great work that 
PhRMA has done, we have to re-examine things in the pharmaceutical market regarding 
competition and international purchases.  The U.S. also cannot be the pharmaceutical 
researcher and development for the entire world. 
 
Bob Ridgeway of America’s Health Insurance Plans (AHIP) stated that for every dollar 
you pay into a health insurance premium, approximately 22.1 cents goes towards 
prescription drugs, 22 cents towards physician services, 19.8 cents towards outpatient 
services, 15.8 cents towards impatient services, 17.8 cents towards operating costs, and 



2.7 cents towards net margin.  Mr. Ridgeway stated that it is important to understand 
Medical Loss Ration (MLR) under the ACA - the percent of premium an insurer spends 
on claims and expenses that improve health care quality.  Under the ACA, insurers must 
pay rebates to policyholders if they don’t meet an MLR standard of at least 80 percent 
(for individuals and small groups) or 85 percent (for large groups).  Conversely, if at the 
end of the year, insurers find that they underestimated medical costs – they must eat the 
money.   
 
Mr. Ridgeway then cited some of the main drivers of premiums: uncertainty regarding 
CSR payments and the future of the ACA; medical trend involving prices and utilization – 
which AHIP projects to be increased by 6.8% in 2018; pharmacy trend – which AHIP 
projects to be 13.4% of all medical spending in 2018; the weakness of the individual 
mandate; the high cost of essential health benefits; risk corridor and reinsurance funding 
changes; and taxes and fees such as the health insurer fee.  Mr. Ridgeway stated that 
some of the tools that health insurers can use to apply downward pressure on premiums 
are were eliminated under the ACA, but some left are: high value networks; medical 
management innovations such as bundled/global funding for a medical episode rather 
than fee for service; and 1332 waivers. 
 
Saumil Pandya from Pharmaceutical Research Manufacturers of America (PhRMA) 
stated that the report that Mr. Ridgeway referenced does not back out manufacturer 
rebates – it represents the negotiated amount the insurer has paid to the pharmacy.  It 
does not mention that later, the manufacturer sends a rebate back to the insurer.  In the 
U.S., for better or worse, a manufacturer sets a list price of a drug and then engages in 
contract negotiations with insurers to provide rebates and discounts to come down to a 
net price.  The list price is similar to a sticker price on a car – a starting point for 
negotiations.  The net price is what the insurer actually pays and is what should impact 
the premium.  Whenever there is data regarding prescription drug spending, the most 
important question is whether the data reflects manufacturer rebates. 
 
Mr. Pandya noted that accordingly to multiple sources including Express Scripts, CVS 
Health, and CMS, medicine cost growth is declining.  And, after discounts and rebates, 
brand medicine prices grew just 3.5% in 2016.  Spending on retail and physician-
administered medicines continues to represent just 14% of all medical spending in 2015.  
31% consists of hospital care.  The 14% consists of brand manufacturers, generic 
manufacturers, and supply chain entities.  Mr. Pandya stated that the question becomes 
what do we want to spend our money on: middle-men/administrative costs or medicines 
that have reduced the cancer death rate substantially.   
 
Too often, negotiated savings do not make their way to patients.  More than half of 
commercially insured patients’ out-of-pocket spending for brand medicines is based on 
the full list price.  Mr. Pandya closed with offering market-based reforms that can make 
medicines more affordable and accessible: modernize the drug discovery and 
development process (modernize the FDA to keep pace with scientific discovery and 
increase efficiency of generic approvals; promote and incentivize competition); promote 
value-driven healthcare (remove barriers restricting information companies can share 
with insurers; reform regulations discouraging companies from offering discounts tied to 
outcomes; modify Medicaid best price requirements); empower consumers and lower 
out-of-pocket costs (provide patients with access to negotiated rebates; address 
affordability challenges in the deductible; make more information on health care out-of-
pocket costs and quality available to patients); address market distortions (address 



burdensome regulations that distort programs like the 340B Drug Pricing program); and 
improve trade agreements (enforce existing trade agreements; ensure new trade 
agreements recognize value of innovative medicines). 
 
Emily Carroll of the American Medical Association (AMA) stated that physicians provide 
a primary component of the healthcare system so it is therefore reasonable that a large 
portion of healthcare spending reflects that.  Ms. Carroll stated that the AMA is 
concerned about the decrease in value in care that consumers are receiving from the 
money they pay for their health insurance.  Maintaining the adequacy of provider 
networks is critical for consumers.  Several states are enacting legislation to ensure that 
patients are receiving care in a reasonable and timely manner – Maryland, Connecticut 
and Illinoi, among others.  Regarding opioids, ensuring access to mental health services 
is paramount and the AMA believes it is a good opportunity for States to truly promote 
value in premium payments for consumers.   
 
Ms. Carroll stated that there are administrative burdens that threaten the value of the 
insurance premiums consumers have – plans and PBMs implement systems that 
double-check what physicians deem to be medically necessary for patients.  Few things 
induce more emotion and frustration among physicians than those systems – they divert 
resources away from direct-patient care.  It is estimated that $83,000 per physician per 
year is spent on administrative interactions between physicians and insurers; and 
physician practices are spending on average 16 hours per week on prior-authorization.  
In January, the AMA released a set of 21 principles that aim to make such programs less 
burdensome, and the AMA supports the legislation passed in Delaware, Ohio, Arkansas, 
and Washington on these issues.  20 States this year also introduced step-therapy 
reform legislation which the AMA supports.  Ms. Carroll also noted that transparency is 
critical for consumers so that they can make informed decisions about healthcare.   
 
Dena Mendelsohn from Consumers Union stated that it is important to note that health 
insurance premiums were steadily increasing before implementation of the ACA and 
they have slowed since, although still too expensive for consumers.  Health insurance is 
expensive because healthcare is expensive - prescription drugs costs are a big part of 
the equation but we need to look at the cost of healthcare.  Ms. Mendelsohn noted that 
the unknown regarding CSR funding significantly increases the rates for ACA customers 
– Blue Cross Blue Shield of North Carolina recently proposed a rate increase 22% but if 
they knew the outcome of CSR payments, the increase would only be about 8.8%.   
 
States have the power to strengthen rate review protections.  Rate review regulations 
must require plans to answer questions with verifiable data – incomplete responses must 
not be accepted.  States must post-unredacted copies of filings as early in the rate 
review process as possible.  Regulators must have prior approval authority so they can 
block unreasonable or unjustified rate filings.  And regulators must be required, or at 
least be given the authority, to hold public hearings.  Ms. Mendelsohn then provided an 
example of how the same actuarial memorandum was posted on one State’s website 
with redactions, and on the other without any.  There is no data to show that the States 
that allow redactions have stronger markets, but there is data to show that the States 
that do not allow redactions have strong markets.  States have the power to ensure 
transparency.  Consumers Union supports evidence-based decisions – regulators 
should have hard-data before them before they determine whether a rate is reasonable 
and justified.  Active purchaser exchanges, like Covered California, can benefit 
consumers and more States should consider them.  Ms. Mendelsohn closed by stating 



that consumers want to pay a fair price for their health insurance and to understand what 
they are getting for their money.  Strong rate review regulations and regulators 
committed to consumer protection are critical and needed to ensure those consumer 
expectations are met. 
 
Rep. Santiago asked Mr. Pandya if Americans are subsidizing prescription drugs for the 
rest of the world.  Mr. Pandya stated that different countries have difference healthcare 
systems so you cannot import prices from one country to another for prescription drugs 
without important other aspects of their systems.  Americans do pay more for 
prescription drugs – that is a fact – but people continue to come to our country because 
we have the best healthcare system in the world.  Trade agreements should allow for 
more competition to alleviate that burden on us. 
 
Sen. Bob Hackett (OH) asked if we have experienced a 40% increase in prescription 
costs over the past couple of years.  Mr. Pandya stated no, and referenced his prior 
testimony that accordingly to multiple sources including Express Scripts, CVS Health, 
and CMS, medicine cost growth is declining.  And, after discounts and rebates, brand 
medicine prices grew just 3.5% in 2016.  Spending on retail and physician-administered 
medicines continues to represent just 14% of all medical spending in 2015.  31% 
consists of hospital care.  The 14% consists of brand manufacturers, generic 
manufacturers, and supply chain entities. 
 
Rep. George Keiser (ND) stated that the two areas that never get brought up when 
these issues are discussed are: a.) consolidation of provider networks, particularly in 
rural areas, and b.) the reduction of trained physicians in the U.S.  Ms. Mendelsohn 
stated provider consolidation is a major concern for Consumers Union, and Ms. Klever 
stated that is one of the issues discussed in the American Academy of Actuaries’ issue 
brief on these topics. 
 
Rep. Greg Cromer (LA) asked what is the actual pharmaceutical impact when figuring 
rates.   Ms. Klever stated it depends on the population covered – she has seen about 15 
to 20 percent.  Rep. Cromer asked if insurers would be willing to disclose their actual 
costs per drug on their formularies, and if PhRMA would be willing to disclose Average 
Wholesale Price (AWPs).  Mr. Pandya stated that AWP is not set by the manufacturer 
and is above what the list price is, which is public.   
 
Rep. Deborah Ferguson (AR) asked whether pharmaceutical advertising have exceeded 
research and development costs. Mr. Pandya stated that is outside of his expertise but 
PhRMA spends more than any other industry on research and development. 
 
Sen. James Seward (NY) asked if there has been a study on what the real impact is on 
health insurance premiums comparing prior approval states to file and use states.  Mr. 
Ridgeway stated that he is not aware of any study, and that one thing that MLR does is 
put rate setting/rate review on auto-pilot to the Insurance Commissioner because she/he 
has only two options when looking at a rate: rebate excess money back to consumers or 
have the insurer eat the underestimated costs. 
 
Rep. Bill Botzow (VT) asked what portion of prescription drugs costs could be attributed 
to mental health treatment and what are the trends in that area.  Mr. Pandya stated that 
he could get that information to Rep. Botzow after the Committee.      
 



ADJOURNMENT 
 
There being no further business, the Committee adjourned at 11:00 A.M. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
NCOIL- NAIC DIALOGUE 

CHICAGO, ILLINOIS 
JULY 14, 2017 

DRAFT MINUTES 
 
The National Conference of Insurance Legislators (NCOIL) NCOIL -NAIC Dialogue 
Committee met at the Chicago Intercontinental Magnificent Mile Hotel on Thursday, July 
14 2017, at 11:15 A.M. 
 
NCOIL Vice President Senator Jason Rapert of Arkansas, Chair of the Committee, 
presided. 
 
Other members of the Committees present were: 
 
Rep. Sam Kito, AK    Rep. Lana Theis, MI 
Asm. Ken Cooley, CA   Rep. George Keiser, ND 
Sen. Travis Holdman, IN   Sen. Bob Hackett, OH 
Rep. Matt Lehman, IN   Rep. Glen Mulready, OK 
Rep. Joseph Fischer, KY   Rep. Bill Botzow, VT 
Rep. Bart Rowland, KY 
 
Other legislators present were: 
 
Rep. Deborah Ferguson, AR   Rep. Steve Riggs, KY 
Rep. Austin McCollum, AR   Rep. Michael Webber, MI 
Rep. David Santiago, FL   Sen. Jonathan Casper, ND 
Rep. Martin Carbaugh, IN   Rep. Lois Delmore, ND 
Rep. Dick Hamm, IN    Rep. Don Flanders, NH 
Rep. Peggy Mayfield, IN   Asw. Maggie Carlton, NV 
Rep. Willie Dove, KS    Sen. Jay Hottinger, OH 
Rep. Jim Gooch, KY    Del. Steve Westfall, WV 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a Motion made and seconded, the Committee unanimously approved the minutes 
of its March 3, 2017 meeting in New Orleans, Louisiana. 
 
INTRODUCTORY REMARKS 
 
NCOIL Vice President Senator Jason Rapert of Arkansas, Chair of the Committee, first 
asked Ken Selzer, Kansas State Insurance Commissioner, to introduce himself and 
provide some background on the Kansas Insurance Department. Cmsr. Selzer stated 
that there are three main priorities within the Kansas Insurance Department: a.) educate 
and advocate for consumers; b.) regulate insurance companies; and c.) license  



insurance agents. Notably, the number of non-resident agents in Kansas has 
skyrocketed with the growth of call centers. Cmsr. Selzer also stated that, specifically, 
educating and advocating for senior citizens is extremely important. 
 
Sen. Rapert then asked Cmsr. Selzer about the recent news regarding the Kansas 
Insurance Department’s decision to integrate the securities Commissioner into its 
Department. Cmsr. Selzer stated there is a lot of overlap between the two and Kansas 
joined the growing trend of such consolidation – there are now approximately 15 States 
that have done such and it shows how States are trying to be more efficient. 
 
DISCUSSION ON NAIC INNOVATION AND TECHNOLOGY TASK FORCE 
 
John Doak, Oklahoma Insurance Commissioner, stated that technology advancements 
drive change in every industry and insurance is no exception. Insuretech incorporates 
the growth of the technology in the insurance sector. Annual investments in Insuretech 
increased by more than $2.5 billion in 2016 and continued growth is expected. The very 
nature of the business of insurance is transforming, driven by technological 
advancements and social economic trends. Emerging technologies like big data and 
blockchain are revolutionizing the insurance industry, as well as consumer expectations, 
preferences, and habits. The NAIC is taking the lead in addressing these issues by 
creating the Innovation and Technology Task Force, led by Patrick McPharlin, Director of 
the Michigan Department of Insurance and Financial Services. 
 
Cmsr. Doak stated that the Task Force’s mission is to provide a forum for discussion of 
innovation and technology in the insurance sector, to monitor technology and 
developments impacting states’ insurance regulatory framework, and to develop 
regulatory guidance. The Task Force will develop a large constituency of state 
insurance regulators and interested parties with an interest to learn about the latest 
innovations in an attempt to assess how the innovations will impact current business 
models. Three existing NAIC working groups will report to the Task Force: 
Cybersecurity; Big Data; and Speed to Market. 
 
As regulators, Cmsnr Doak continued, there is a desire to have new technologies come 
to market, and if they can improve the insurance sector by more accurately pricing risk, 
more efficiently meeting consumer’s needs, or by bringing insurance products to the 
broader sector of consumers, regulators must work with the companies so that they 
understand the regulated nature of the industry. State insurance regulators are 
exploring new approaches that will enable and facilitate such a dialogue earlier in the 
development of the idea. There are several ways and opportunities to collaborate for the 
benefit of the consumer. For example, setting up regulatory sandboxes that provide 
innovators with a forum to run their ideas past state insurance regulators who can 
provide valuable feedback can help the innovators identify problems before they find 
them by accident. Cmsr. Doak closed by stating that in Oklahoma, the Insurance 
Department just held its first Health Innovative Insurance forum that is available on 
YouTube and can be distributed to NCOIL members – it is fascinating to see the new 
ideas that are out there. 
 
Sen. Rapert stated that he hopes NCOIL and NAIC can work together on these issues 
because with innovation comes challenges regarding how to incorporate them into the 
legislative and regulatory schemes. Cmsr. Doak agreed. 
 



UPDATE ON NAIC RETIREMENT SECURITY INITIATIVE 
 
Eric Cioppa, Superintendent of the Maine Bureau of Insurance, stated that there are 
three prongs to the NAIC Retirement Security Initiative (Initiative): consumer education; 
consumer protection; and innovation. Consumer education is paramount – the days of 
defined benefit pension plans are gone, it’s now defined contributions, and there are now 
several issues regarding annuity suitability and long-term care. Empowering and 
educating consumers is a must - the NAIC has established “Insure U”, and in several 
states there is extensive outreach to Senior Centers. Regarding consumer protection, 
the NAIC takes its responsibility to protect elderly consumers very seriously and is 
working on updating its annuity suitability Model. It is also important to make sure that 
agents are properly trained, and when there is agent malfeasance found, you must act 
aggressively on it. Regarding innovation, figuring out ways to reach out to millennials 
and educate them on the importance of insurance is essential. It is also important to set 
up a structure that allows States to innovate. Supt. Cioppa stated that some statistics 
are frightening: 40% of baby-boomers have $0 saved for retirement. Lastly, on August 
8th at the NAIC Summer National Meeting, the NAIC Center for Insurance Policy and 
Research (CIPR) is holding an event titled “Enhancing Protections and Empowering 
Consumers for a Secure Retirement” and Supt. Cioppa urged all NCOIL members to 
attend. 
 
Sen. Rapert noted that, regarding millennials, it is extremely troubling that the statistics 
show they are not saving money for retirement and also not purchasing life insurance – 
that has serious implications on all of society. Supt. Cioppa agreed and stated that the 
regulatory role there is to work with innovators to ensure they can effectively reach out to 
millennials. Sen. Rapert further noted that NCOIL is in the process of working with the 
NAIC to post a link on the NCOIL website to the NAIC Retirement Security Initiative. 
 
FIDUCIARY RULE 
 
Sen. Bob Hackett (OH) asked if there were any comments on the status of the DOL 
Fiduciary Rule. Supt. Cioppa stated that it is his understanding that the DOL is moving 
forward with the Rule and the NAIC is in the process of working with the industry to 
make sure they are prepared and compliant. 
 
DISCUSSION ON NAIC TRAVEL INSURANCE WORKING GROUP EFFORTS 
 
Sen. Rapert stated that NCOIL applauded the initial news that the Working Group would 
be using the recently adopted NCOIL Travel Insurance Model Law (NCOIL Model) as a 
template for its own Travel Insurance Model Law efforts. It was NCOIL’s understanding 
that any work product from the Working Group, whether statutory or regulatory in form, 
would serve to fill in any gaps that the NCOIL Model does not address. However, the 
Working Group’s initial meetings indicate otherwise. Sen. Rapert asked if it was 
necessary for the NAIC to develop its own Model Law on these issues? 
 
Cmsr. Doak provided some background on the Working Group – it was formed in 2015 
and is currently charged with considering the development of a Model Law or guidelines 
to establish appropriate regulatory standards for the travel and tourism insurance 
industry. On its first call last June, the Working Group members agreed that it would be 
helpful to get more information regarding the travel product itself. The members wanted 
to better understand what products are typically offered, what the business and  



distribution models look like, and what part of the product is considered insurance and 
what is not. Various stakeholders including the industry, industry trade organizations, 
and consumer representatives presented on subsequent calls and during NAIC National 
Meetings. After NCOIL amended its Limited Lines Travel Insurance Model Act, the 
Working Group met at the NAIC Spring National Meeting in Denver, CO, and has held 
several calls. 
 
Cmsr. Doak stated that some issues being discussed by the Working Group relate to 
bundling travel insurance with travel assistance services, competitive market provisions, 
classifying travel insurance under inland marine, whether terrorism exclusions should be 
allowed, coordination of benefits provisions, licensing of travel administrators, and how 
commissions and premium taxes should be handled. The Working Group has agreed 
that the NCOIL Model will serve as a good basis for drafting the NAIC Travel Insurance 
Model Law and the NAIC Property and Casualty Insurance Committee and Executive 
Committee has approved a Model Law request from the Working Group, allowing it to 
move forward and start drafting efforts. The Working Group welcomes collaboration with 
NCOIL. 
 
Sen. Rapert stated that some NCOIL members have concerns that it would be a better 
use of resources for the Working Group to draft and adopt a Travel Insurance Model 
Regulation that uses the NCOIL Model as its legislative authorization and guiding 
template. Cmsr. Doak stated that the Working Group wants to collaboratively work with 
NCOIL in an effort to figure out what is best for consumers on these issues. 
NCOIL Immediate Past President Senator Travis Holdman of Indiana, stated that there 
needs to be a better relationship between NCOIL and NAIC regarding Model Law 
drafting efforts. The NAIC should come to NCOIL when NCOIL is working on Model 
legislation with suggestions to make it the most complete and effective work product. 
 
Sen. Holdman stated that perhaps NCOIL also needs to be a better job reaching out to 
the NAIC. It is frustrating when there are duplicative Models from NCOIL and NAIC and 
State legislators have to decide what to do with them in their respective States. It is a 
systemic problem and Sen. Holdman stated that he hopes it can be solved. Cmsr. Doak 
stated that he thought Sen. Holdman made good points and that in his opinion, the NAIC 
and NCOIL should be working more closely together. Supt. Cioppa agreed and stated 
that avoiding competing Models is in everyone’s interest. Sen. Rapert agreed and 
welcomed a further conversation on these issues at the upcoming NAIC Summer 
National Meeting. 
 
NCOIL President Steve Riggs of Kentucky stated that the NAIC should come to NCOIL 
with suggested amendments to any NCOIL Models, rather than drafting their own 
Models. Rep. Riggs asked how that process would be received by NAIC leadership. 
Supt. Cioppa stated that he would have to discuss that internally at the NAIC but 
reiterated that it is in everyone’s interest to not have competing Model Laws from NCOIL 
and the NAIC. Cmsr. Doak agreed and suggested that it might be a good idea to have 
Commissioner Tom Considine, NCOIL CEO, to memorialize any duplicative existing 
Models/drafts, and send to him so he could distribute to NAIC leadership – it is in 
everyone’s interest to not do things twice. Sen. Rapert agreed. 
 
DISCUSSION ON NAIC INCORPORATION BY REFERENCE 
 
Supt. Cioppa stated that the intent of the IBR process was to incorporate very technical 



matters like the Accounting Practices and Procedures Manual (AAPM) into State law. 
Supt. Cioppa stated that it is important to differentiate things like Own Risk and Solvency 
Assessment (ORSA) and Corporate Governance – those are Model Laws that the NAIC 
gets statutory authority to implement Model Regulations on, which go through a 
rulemaking process. The fallout from that are things like statutory accounting principles 
which the NAIC feels are very technical. Supt. Cioppa stated that there is not complete 
agreement on whether that is constitutional and noted the recent Pennsylvania Supreme 
Court case on the issue of the non-delegation doctrine (Protz v. Workers’ Compensation 
Appeal Board). Sen. Rapert noted that in the Protz case, the Pennsylvania Supreme 
Court struck down the state’s impairment rating evaluation process as unconstitutional 
because the Pennsylvania legislature unconstitutionally delegated to the American 
Medical Association the authority to established criteria for evaluating permanent 
impairment. Supt. Cioppa stated he believes that a New Mexico court found differently 
and that regulators are not trying to usurp any legislative authority with IBR. Supt. 
Cioppa stated that the constitutional line on IBR is perhaps not as clear as everyone 
would like but at the end of the day it is up to State legislators to decide how they want to 
approach the IBR process. 
 
Sen. Rapert asked how can NCOIL and the NAIC work together to improve the IBR 
process. Supt. Cioppa stated that the NAIC should do a better job of educating NCOIL 
and its members on what it exactly does with the IBR process and how it functions. 
Cmsr. Doak agreed and suggested that at NAIC National Meetings, the NAIC could hold 
workshops on the IBR process. Cmsr. Doak also noted that he thinks the IBR process is 
a State-specific issue and believes that it is very well-defined in Oklahoma. 
Sen. Rapert then stated that it was recently brought to his attention that the NAIC is 
creating a group that would review all Models and data and asked if any of the NAIC 
Representatives had any knowledge or information on it. Cmsr. Doak stated that he 
would like to clarify a couple of things before answering and noted that Oregon 
Insurance Commissioner Laura Cali Robison is the Chair of the NAIC Big Data Working 
Group – some of the Working Group’s recent charges might be relevant to answering 
Sen. Rapert’s question. 
 
UPDATE ON NAIC INSURANCE DATA SECURITY MODEL LAW 
 
Washington Insurance Commissioner Mike Kreidler stated that the Cybersecurity 
Working Group recently issued its fifth draft of the Model and is hoping to finalize it by 
the end of the Summer. Cmsr. Kreidler stated that he understands industry’s concern 
regarding uniformity of cybersecurity requirements but at the same time, States have 
different expectations and the goal is to come up with something that builds upon those 
expectations in a workable manner. The most recent draft is based on the recently 
promulgated New York Department of Financial Services (NY DFS) cybersecurity 
regulations. Cmsr. Kreidler stated that the drafting process has been a challenge but he 
is optimistic that the final product will be effective for all and protect consumers. 
 
COVERED AGREEMENT STATUS UPDATE 
 
Sen. Rapert noted that yesterday, Treasury announced its intention to sign the Covered 
Agreement and asked if any NAIC representatives had any comments. Supt. Cioppa 
stated that the NAIC requested, at the very least, clarification of some of the  
Agreement’s provisions. The NAIC has some heavy lifting in front of it in working with 
States on their implementation of the Agreement’s requirements. Supt. Cioppa stated 



that in light of the announcement from Treasury, it is a good idea to have a thorough 
briefing on the Agreement’s provisions at the next NCOIL Meeting in November. 
 
ADJOURNMENT 
There being no further business, the Committee adjourned at 12:45 P.M. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
STATE-FEDERAL RELATIONS COMMITTEE AND INTERNATIONAL INSURANCE 

ISSUES COMMITTEE 
CHICAGO, ILLINOIS 

JULY 13, 2017 
DRAFT MINUTES 

 
The National Conference of Insurance Legislators (NCOIL) State-Federal Relations 
Committee and International Insurance Issues Committee met jointly at the Chicago 
Intercontinental Magnificent Mile Hotel on Thursday, July 13 2017, at 2:00 P.M. 
 
Representative Joseph Fischer of Kentucky, Chair of the International Insurance Issues 
Committee, presided. 
 
Other members of the Committees present were: 
 
Rep. Sam Kito, AK    Rep. Lana Theis, MI 
Sen. Jason Rapert, AR   Rep. Michael Webber, MI 
Rep. Matt Lehman, IN   Rep. Don Flanders, NH 
Rep. Peggy Mayfield, IN   Sen. Neil Breslin, NY 
Rep. Steve Riggs, KY   Sen. Roger Picard, RI 
Rep. Bart Rowland, KY   Rep. Bill Botzow, VT 
 
Other legislators present were: 
 
Rep. Deborah Ferguson, AR   Asw. Maggie Carlton, NV 
Rep. Dick Hamm, IN    Rep. Lewis Moore, OK 
Sen. Rick Girdler, KY    Rep. Glen Mulready, OK 
Rep. Lois Delmore, ND 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a Motion made and seconded, the Committee unanimously approved the minutes 
of its March 5, 2017 meeting in New Orleans, Louisiana. 
 
UPDATE ON COVERED AGREEMENT 
 
Mike Kreidler, Washington State Insurance Commissioner, stated that the current 
Covered Agreement (Agreement) snuck up on everyone in the last days of the Obama 
Administration. Rep. Joseph Fischer (KY), Chair of the International Insurance Issues 
Committee, asked Cmsr. Kreidler if the Agreement had to be approved by the U.S. 
Senate. Cmsr. Kreidler stated that it does not. Cmsr. Kreidler stated that the purpose 
of the Agreement was to harmonize the business of insurance between the European 
Union (EU) and the U.S. The concern that insurance regulators have about it is that it 
dictates to the point where it compromises protections in the insurance market by virtue  



of the ambiguity of some of the language contained in it. The National Association of 
Insurance Commissioner (NAIC) feels strongly that such ambiguity should be clarified if 
the Agreement is to be enacted. The NAIC also prefers that the Agreement be 
renegotiated so that States could play a more active role. Another concern that the NAIC 
has is that, under the terms of the Agreement, all State insurers would be treated equally 
and that is problematic from the standpoint of a one-size-fits-all approach is not workable 
for all insurers. 
 
Dave Snyder of the Property Casualty Insurance Association of America (PCIAA) stated 
that while Congress is not required to take action for the Agreement to go into effect, it 
was given a review period, which has expired, that consisted of hearings and an 
exchange of letters. There are both supporters and critics of the Agreement throughout 
the insurance industry and Congress. Some think that mere clarification of provisions in 
the Agreement is better than outright rejection of it. The EU has a different approval 
process – they require a Parliamentary vote which Mr. Snyder believes will occur this 
Fall - and their other approval processes have been completed. 
 
Mr. Snyder stated that prior to the negotiation of the Agreement, a number of U.S. 
insurance companies were subject to negative regulatory actions in several European 
countries which ceased upon negotiation of the Agreement. The Agreement needs to be 
signed by the U.S. Secretary of Treasury U.S. Trade Representative in order to be 
finalized. The other thing to keep in mind is that in September, U.S. reinsurers are going 
to be in the process of negotiating reinsurance contracts for next year and the 
Agreement could affect those negotiations. Mr. Snyder stated that PCIAA has no formal 
position on the Agreement. 
 
Bruce Ferguson of the American Council of Life Insurers (ACLI) stated that ACLI 
continues to support the Agreement to make sure that there is parity in reinsurance 
collateral – something that has been a challenge for many years. However, ACLI’s 
support was contingent upon State insurance regulators and State policymakers being 
involved in the development and negotiation of the Agreement, and that is unfortunately 
not what happened. Mr. Ferguson stated that ACLI wants to make sure that the 
Agreement respects the primacy of State insurance laws and regulations, and that while 
testimony from former Federal Insurance Office (FIO) Director Michael McRaith cleared 
up some ambiguities in the Agreement, there are further clarifications to be made. Mr. 
Ferguson stated that he does not think the USTR and Treasury are interested in signing 
the Agreement unless States are satisfied that the standards included therein are 
consistent with those adopted by the States. Mr. Ferguson closed with reiterating ACLI’s 
support of the Agreement in a way that is compatible with the current state insurance 
regulatory and legislative framework. 
 
Joe Thesing from the National Association of Mutual Insurance Companies (NAMIC) 
stated that beyond the NAIC, NAMIC is the only national trade association that has 
stated strong and official opposition to the Agreement. The easiest way to summarize 
the opposition is that it is a bad deal for U.S. only domestic insurance companies – it 
provides nothing but increased costs in the form of collateral requirements and group 
capital standards. Mr. Thesing stated that the Agreement is nothing more than a good 
lobbying job from European companies, and it was negotiated and signed essentially in 
private. It provides European regulators with unprecedented authority to work with the 
USTR and Treasury to change U.S. laws. It is undisputable that it will provide some 
benefits to U.S. companies in Europe but the potential detriment to U.S. domestic  



companies outweighs any such benefits. The whole idea behind the Agreement was to 
get to a point where European regulators would recognize the U.S. system of insurance 
regulation as “equivalent” but there is no guarantee that will happen under the terms of 
the Agreement. Mr. Thesing stated that NAMIC is working closely with Treasury to, at a 
minimum, make changes to ambiguous provisions in the Agreement. 
 
Rep. Fischer asked if the Agreement would preempt a State’s collateral requirements for 
an unaccredited reinsurer, and if so, pursuant to what authority. Cmsr. Kreidler stated 
that Dodd-Frank authorizes the creation and implementation of the Agreement and that 
NAIC believes the Agreement would supersede any such State laws that Rep. Fischer 
mentioned. Mr. Snyder stated that the Agreement does contain some safeguards and 
regulatory leeway to ensure that the companies that are granted the reduction in 
collateral requirements are financially sound. 
 
Rep. Fischer asked if the Agreement required States to reduce their collateral 
requirements by 20%. Mr. Thesing stated that the Agreement is not clear on that issue 
but it is NAMIC’s fear and belief that if the Agreement goes into effect, the standards that 
have been set in the States to create a sliding scale for reinsurance collateral essentially 
disappear, and smaller U.S. companies don’t have the capacity to negotiate collateral 
with foreign reinsurers. Mr. Ferguson stated that the challenge that the Agreement is 
trying to address is to how to make sure there is parity in the area of reinsurance 
collateral. ACLI believes that the Agreement met that challenge and that any 
ambiguities in it will be clarified before it is implemented. 
 
DISCUSSION ON THE OFFICE OF INDEPENDENT INSURANCE ADVOCATE – 
REFOCUSING FEDERAL INVOLVEMENT IN INSURANCE 
 
Cmsr. Kreidler stated that The Office of the Independent Insurance Advocate (Office) is 
part of the CHOICE Act and essentially puts a new coat of paint on the Federal 
Insurance Office (FIO). The NAIC does not see a need for its creation and it would 
represent unnecessary federal encroachment into the state-based system of insurance 
regulation, to the detriment of consumers. Rep. Fischer asked who exactly the Office 
would represent – would it be a liaison between consumers and the Federal government 
or between states and the Federal government? Cmsr. Kreidler stated that is a good 
question and the best answer at this time is that it will essentially operate similar to the 
FIO – a quasi-Federal insurance regulator. 
 
Mr. Snyder agreed with Cmsr. Kriedler’s statements and sated that the ultimate question 
is, in the context of a robust state insurance regulatory system, what do you really need 
or want the Federal government to add? PCI does not see a role for the Federal 
government in domestic insurance issues and that its role internationally should primarily 
be to fulfill the Constitutional requirement that the Federal government does have the 
ultimate representational responsibility for the U.S. in international affairs. Mr. Snyder 
stated that the Federal government needs to consistently support the state based 
system of insurance regulation and that there needs to be greater transparency in 
international negotiations. There should be a requirement that the Federal government 
reach consensus with State representatives before they split and thereby weaken the 
U.S. voice overseas. 
 
Mr. Ferguson stated that ACLI does not believe there will be any wholesale Dodd-Frank 
reform anytime soon but some piecemeal reform that could occur is: requiring Federal  



consultation with State representatives before international negotiations; the Senior$afe 
Act of 2017 (S. 223); and extending the term of the insurance expert on FSOC. 
Ron Jackson of the American Insurance Association (AIA) stated that AIA has not taken 
a formal position on the creation of the Office, but in general, AIA has supported a strong 
Federal non-regulatory voice in the insurance sphere that would support the state-based 
system of insurance regulation. 
 
Mr. Thesing stated that NAMIC has not yet taken a position on the creation of the Office 
but has called for the elimination of FIO. 
 
Rep. Fischer asked if it was likely that the Senate would approve elimination or a 
downgrade of the FIO. Cmsr. Kreidler stated that he believes it could be more effective 
to reshape the FIO as a supporter and coordinator of the state-based system of 
insurance regulation, rather than eliminating it altogether. Mr. Thesing stated that the 
justifications for FIO were to have a Federal touchstone on insurance and to have an 
office that could negotiate treaties – those functions could be rolled into an existing 
Federal office and there is no need for such a standalone Federal agency. Mr. Snyder 
stated that NCOIL’s consistent participation in these issues is needed and a principal 
position would be to call for the total elimination of the Federal authority to supersede 
State insurance regulation, and to have a Federal office of insurance that advocates for 
continuation of the state-based system of insurance regulation. Mr. Ferguson stated that 
one positive outgrowth of FIO is that it has reached out to various stakeholders so that 
the Federal government has an understanding of the insurance industry. 
 
UPDATE ON DODD-FRANK AND CFPB DEVELOPMENTS 
 
Mr. Ferguson stated that regarding the Consumer Financial Protection Bureau (CFPB), 
ACLI believes that it has been clear from the beginning that it has no authority on 
insurance products and if it continues in existence, ACLI would like that reaffirmed. 
Rep. Fischer asked for some background on the CFPB and its creation. Mr. Snyder 
stated that leading up to the enactment of Dodd-Frank, Congress thought the states had 
done a very good job regulating insurance, but for other financial products, the existing 
regulations had focused on the financial elements and not enough on market conduct. 
The CFPB was created to fill that gap. Rep. Fischer asked if the CFPB is a threat to the 
state-based system of insurance regulation. Mr. Snyder stated that Federal agencies 
have a habit of seeking to increase their scope and power, but as it currently exists, it 
does not pose a threat. 
 
DISCUSSION ON IAIS INITIATIVES 
 
Cmsr. Kreidler stated that interactions with the International Association of Insurance 
Supervisors (IAIS) to address the issues of insurance capital standards have been 
ongoing. IAIS is also working to address its systemic risk assessment mythology so that 
there is a common understanding from one country to another. The IAIS is currently 
field-testing its common framework for supervisions of international active insurance 
groups (ComFrame). ComFrame is a set of international supervisory requirements 
focusing on the effective group-wide supervision of internationally active insurance 
groups (IAIGs). An IAIG is a large, internationally active group that includes at least one 
sizeable insurance entity. ComFrame sets out a comprehensive range of quantitative  
requirements specific to IAIGs, and requirements for supervisors of IAIGs. ComFrame is 
built and expands upon the high-level requirements and guidance currently set out in the 



IAIS Insurance Core Principles (ICPs) which generally apply on both a legal entity and 
group-wide level. 
 
Mr. Snyder stated that IAIS is a voluntary group of insurance regulators from around the 
world. The reason behind its creation was that there was a need for a forum for 
discussion among regulators due to the increased interconnectedness of insurance 
markets across the world. The IAIS issues ICPs which are basic standards that are not 
directly binding on the U.S. but are used to issue a report card on the U.S. compliance 
with international standards, issued by the World Bank and International Monetary Fund. 
Shortly before the financial crisis, Europe began to develop a new solvency system – 
Solvency II. At the same time, it was taken to the IAIS and, regrettably, a lot of the 
standards issued by the IAIS are based on Solvency II. The capital standards that the 
IAIS are working on reflect the European approach that because insurers are closely 
linked to banks, they cannot fail. The U.S. separates banks and insurers in its regulatory 
approach. Mr. Snyder stated that the difficulty with the IAIS insurance capital standard is 
that it will probably result in U.S. companies putting aside a lot of capital which will result 
in higher consumer prices. It’s not that capital standards are wrong – the U.S. has them 
– but the U.S. supplements its standards with a vigorous and robust system of data 
collection and regulation with other requirements relating to the investments and 
reserves of insurance companies that other countries don’t have. The basic approach 
going forward is that standards should not be one-size-fits-all – international standards 
are needed that understand there are different ways of doing things. 
 
Mr. Thesing agreed with Mr. Snyder and stated that Solvency II is a reflection of the 
European regulatory failures and that should have nothing to with how insurance is 
regulated in the U.S. Additionally, there are fundamental differences between how 
insurance is regulated among countries. For instance, there is no price regulation in 
Europe but in the U.S. we have file-and-use, flex-rating, use-and-file, etc. Those 
differences need to be considered. 
 
Rep. Fischer asked if anything adopted by the IAIS would have to be taken to the States 
for approval before enactment. Mr. Snyder replied yes, and stated that they would also 
have to be taken to the Federal government to the extent it has any direct supervisory 
authority over insurance companies – those designated as systematically important and 
those that were affiliated with lending businesses. Cmsr. Kreidler stated that it is 
important to note that the IAIS activities are voluntary and advisory, and there are huge 
incentives for there to be comparable protections built in to the global insurance 
regulatory system. If there is a country not doing its job in protecting consumers and 
ensuring a sound regulatory framework, it should have to pay a price. Mr. Snyder stated 
that while the focus has been on capital standards, the IAIS is involved in every aspect 
of insurance regulation – governance, market conduct, cyber issues, and data issues. It 
therefore requires constant vigilance to ensure there is not detrimental encroachment 
into the state-based system of insurance regulation. 
 
DISCUSSION ON DRAFT LEGISLATION – THE INTERNATIONAL INSURANCE 
STANDARDS ACT OF 2017 
 
Mr. Snyder stated that bi-partisanship is rare in Washington but one example of its 
success is the draft legislation from Congressmen Duffy and Heck, “The International  
Insurance Standards Act of 2017.” It focuses on two main issues: requiring federal 
agencies engaged in international insurance regulatory standards discussions to reach 



consensus with the states; and to ensure more transparency from federal agencies in 
international decision making, both of which are extremely important. Mr. Ferguson and 
Cmsr. Kreidler agreed and urged NCOIL to support the draft legislation. 
 
ADJOURNMENT 
 
There being no further business, the Committee adjourned at 3:30 P.M. 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
BUSINESS PLANNING AND EXECUTIVE COMMITTEE 

CHICAGO, IL 
JULY 15, 2017 

 
The National Conference of Insurance Legislators (NCOIL) Business Planning and 
Executive Committee met at the InterContinental Magnificent Mile on Saturday, July 15 
at 11:45 a.m. 
 
Chair of the Committee, Rep. Steve Riggs of Kentucky presided. 
 
Members of the Committees present: 
 
AR. Sen. Jason Rapert, Vice-Chair  Rep. Don Flanders, NH  
Rep. Deborah Ferguson, AR   Asw. Maggie Carlton, NV 
Asm. Ken Cooley, CA    Sen. Neil Breslin, NY 
Rep. Martin Carbaugh, IN   Sen. Bob Hackett, OH 
Sen. Travis Holdman, IN   Sen. Jay Hottinger, OH 
Rep. Joe Fischer, KY    Rep. Marguerite Quinn, PA 
Rep. Greg Cromer, LA   Sen. Roger Picard, RI 
Rep. George Keiser, ND   Sen. Mike Hall, WV 
Sen. Jerry Klein, ND 
 
OTHER LEGISLATORS PRESENT: 
 
Rep. Bart Rowland, KY 
 
ALSO PRESENT: 
 
Commissioner. Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services 
Will Melofchik, Legislative Director, NCOIL Support Services 
 
2019 LOCATIONS 
 
Rep. Riggs asked Commissioner Considine to discuss meeting options for Spring 2019. 
Cmsr. Considine noted the possibility of not having a full NCOIL spring meeting and 
replacing it with a one day briefing in conjunction with the NAIC on the same day the 
IIPRC meets. However, because of some unsettled irons in the fire on multiple fronts he 
suggested that NCOIL have a 2019 spring meeting in Tennessee. Rep. Riggs instructed 
staff to come up with locations. 
 
Commissioner Considine noted there were a few locations in California for consideration 
for the 2019 Summer Meeting and asked Asm. Cooley, to share his thought on Newport 
Beach or Long Beach. Asm. Cooley noted that Newport Beach is the gold coast of 
California and an and elegant place to be with many amenities. Long Beach is a 
dynamic city and both are easily accessible by Los Angeles or John Wayne Airport.  
 
Asm. Cooley said he thought everyone would enjoy Newport Beach better between the 
two choices. Sen. Rapert said he had used John Wayne airport and agreed with Asm. 
Cooley. Asw. Carlton asked the hotel brand of the Newport Beach property and was 



advised it is a Marriott. She shared that Marriott is entering some labor negotiations now 
that may prove difficult, and many legislators in the Nevada legislature and elsewhere 
will be sensitive to that, and suggested consideration of a union hotel where this is not 
an issue. Rep Riggs asked the staff to take it under advisement for future location but 
noted that we are discussing a 2019 meeting and would expect any current labor issue 
to be resolved by then. A motion was made to accept the report of a 2019 spring 
meeting in Tennessee and the 2019 summer meeting in Newport Beach, CA by Rep. 
Cromer and seconded by Rep. Flanders. The motion carried. 
 
RECRUITMENT OF NEW MEMBER STATES 
 
Rep Riggs described his recruitment program and urged chairs and vice chairs to 
participate.  He stated that Rep. Santiago, Vice Chair of the Florida Insurance House 
Committee told him that NCOIL is the best kept secret and he is intent on getting Florida 
more involved. Rep. Riggs noted that quick success does not happen and to just keep 
plugging at it and not be frustrated.  We know as legislators that it’s better to be 
contacted than not. He highlighted the work to date on some states including Sen. 
Rapert reaching out to Alabama committee chairs, NY Assemblymembers Cahill and 
Barclay co-signing a letter to committee members in New Jersey and Delaware, Senator 
Picard sending letters to committee members in Rhode Island and Massachusetts, 
Senator Holdman working with his IEC partner for Missouri, the outreach Rep. Riggs did 
in North Carolina calling several legislators, Rep. Kito reaching out and setting up calls 
with the relevant chairs in Washington and Oregon. 
 
Rep. Riggs welcomed Minnesota Rep. Joe Hoppe who advised that Minnesota will 
become a Contributing State. Rep. Riggs thanked Hoppe for his work in making this 
happen and advised him he will become a member of the Executive Committee. Rep. 
Riggs also noted that Wisconsin is becoming a Contributing State. Rep. Riggs discussed 
our IEC partnership.  
 
Sen Rapert discussed that it can be a financial hardship for legislators to attend. There 
were 17 first time lawmakers at this meeting and not all of them were on scholarship. 
One such example was Sen. Mendoza, chair of the California Senate Insurance 
Committee. Rep. Riggs shared with the committee that he met with the first-time 
legislators at the legislative micro-meetings. 
 
Assemblywoman Carlton asked that Health Committee chairs be invited so they 
understand the insurance dynamics. 
 
ADMINISTRATION 
 
Commissioner Considine reported 311 Meeting Registrants, 22% increase, 70 
Legislators 40% year-over-year. It was the best attended Summer meeting in at least the 
last 10 years.   
 
9 scholarships from states including: 
Florida, Idaho, Mississippi, Kansas, Hawaii, Connecticut 
 
8 Insurance Departments represented and 4 Insurance Commissioners - Mike Kreidler, 
Washington; John Doak, Oklahoma; Ken Selzer, Kansas and Eric Cioppa, Maine. 



Commissioner Considine announced that the DC Education Fly in was finalized in the 
previous 12 hours and will be on September 19 with dinner the night before. 
 
FINANCE 
 
Mr. Penna noted that as of 6/3 NCOIL revenue was $556,881.51, which was $180,00 
above year-to-date projections and expenses were $414,661.31 and were $21,000 
under year-to-date projections for an excess of $142,220.20, which is currently $44,000 
over projections.  
 
13 states or chambers had paid their dues as of 7/13 for a total of $125,000 to date. 
Asm. Cooley made motion to accept the report and Rep. Carbaugh seconded the 
motion. It carried on a voice vote. 
 
 
NON-CONTROVERSIAL CALENDAR 
 
HEALTH, LONG-TERM CARE AND RETIREMENT ISSUES COMMITTEE 
 
Rep. Riggs stated that the committee agreed to extend the re-adoption of the Healthcare 
Balance Billing Disclosure Model Act until the Annual Meeting in November due to the 
drafting of Sen. Seward’s Health Model Law. 
 
He also reported that the Health, Long-Term Care and Health Retirement Issues 
Committee took the following action for Executive Committee consideration: 
A motion was made to affirm the Air Ambulance Resolution sponsored by Asm. Cahill by 
Rep. Botzow and seconded by Rep. Cromer and adopted by a voice vote. 
 
PROPERTY & CASUALTY COMMITTEE 
 
Rep. Riggs stated that the follow model laws were adopted or re-adopted by the 
committee:  
 
Certificates of Insurance Model Act. 
Model Act Regarding Use of Insurance Binders as Evidence of Coverage 
Auto Insurance Fraud Model Act 
Asbestos Bankruptcy Trust Claims Transparency Model Act 
 
Sen. Hackett made a motion that was seconded by Rep. Quinn and the models were 
accepted. 
 
Rep. Riggs stated that the committee agreed to extend the re-adoption of the Model 
State Uniform Building Code until the Annual Meeting in November so that the 
Committee and Oklahoma Insurance Commissioner John Doak could work on 
amendments to improve it. 
 
LIFE INSURANCE AND FINANCIAL PLANNING COMMITTEE 
 
Rep. Riggs stated There were minor amendments made to the Secondary Addressee 
Model Act. A motion was made by Sen. Holdman and seconded by Sen. Hottinger and 
was approved by the Executive Committee. 



FINANCAL SERVICES INVESTMENT PRODUCTS COMMITTEE 
 
Rep. Riggs stated there was a Resolution sponsored by Sen. Holdman in Support of an 
Exemption for Community Banks from Onerous and Unnecessary Regulations. Motion 
was made by Sen. Holdman and seconded by Sen. Hackett and carried unanimously.  
 
Sen. Holdman asked that staff prepare a press release. Commissioner Considine 
assured him we will and are not shy about press out of the NCOIL national office. 
 
CONSIDERATION OF MODEL ACT TO SUPPORT STATE REGULATION OF 
INSURANCE THROUGH MORE INFORMED POLICYMAKING 
 
Asm. Cooley stated in New Orleans there was consideration of a resolution to support 
state regulation of insurance through more informed policymaking. As legislators, the 
power of the people rests in the legislature. At that meeting it was shared that the NAIC 
has 13 models that are required for state accreditation of insurance departments and 
that creates tension between legislative branch and the executive branch. NAIC 
generating model laws and baptize them as good to go. It’s an important issue that 
legislators need to consider so they are not. 
 
In California, we asked NAIC for briefing and told by NAIC staff that the Insurance 
Commissioner needs to extend invite and Commissioner refused. Lawmakers need to 
be more informed about what they do – it’s a delegation of authority. This proposal is a 
model that Insurance departments should be supportive of funding so legislators can 
attend NCOIL meetings. There were wrinkles identified in New Orleans about 
imposed costs to insurance companies, Because of the tension internationally Asm. 
Cooley stated he believes they would be well served to back up state based regulation 
and be more adaptable. 
 
Senator Holdman stated there are multiple issues we need to deal with. Holdman raised 
the issue of joint-task force of model laws. While he was initially uncertain of how it 
would be received, he noted the NAIC members present seemed open to the idea. Sen. 
Holdman stated the task force would operate and both NCOIL and NAIC meetings and 
be tasked with formulating model laws. It is unlikely to stop the NAIC from proposing 
models, so we should work together and they cannot do it without us. 
 
Sen. Holdman pointed to one NAIC model never adopted in any jurisdiction. Think there 
is merit to working together and maybe it forces cooperation. Sen Hackett agreed. 
 
Rep. Botzow, on the topic of the proposed Cooley model said this is basically what is 
done in Vermont. It is very workable and keeps the Appropriations Committees from 
nickel and diming the travel and NCOIL dues. He also suggested including a “designee” 
in the drafting process that is not necessarily the chair or vice chair with a goal of 
building as deep a bench as possible. 
 
Asm. Cooley thanked everyone for the excellent suggestions and stated he would have 
language ready for the annual meeting. In the present climate, it’s important to formalize 
a process with federal and international encroachment so we can work together. 
 
Rep. Riggs thanked Asm. Cooley and said NCOIL is gaining momentum and looks 
forward to the report in Phoenix. 



OTHER SESSIONS 
 
Rep Riggs reviewed the NCOIL Summer Meeting including: 
 
An informative legislative luncheon on the Role of Rating Agencies from Dr. McCollough 
of Florida State University. 
 
Fundamentals of Insurance for new legislators and policy makers. Very well attended 
and highly informative. 
 
Rep. Cromer suggested that the Griffith Foundation would come to statehouses and 
offer the fundamentals of insurance program. Rep. Riggs stated we’ve entered into a 
partnership with Griffith to do just that.  
 
There were great guest speakers including Chicago Deputy Mayor Andrea Zopp, IL 
Senate Insurance Chair Joe Mulroe and luncheon keynote speaker and former 
Agriculture Secretary Dan Glickman. 
 
ANY OTHER BUSINESS 
 
Rep. Riggs reminded the Committee Chairs that officer nominations are open this 
summer and to contact Paul Penna at the NCOIL National Office for the application. 
 
ADJOURNMENT 
 
There being no other business, Sen. Rapert made a motion to adjourn that was 
seconded at Asm. Cooley. The meeting concluded at 12:28 p.m. CT. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
WORKERS’ COMPENSATION INSURANCE COMMITTEE 

CHICAGO, ILLINOIS 
THURSDAY, JULY 13, 2017 

DRAFT MINUTES 
 
The National Conference of Insurance Legislators (NCOIL) Workers’ Compensation 
Committee met at the Intercontinental Hotel in downtown Chicago on Thursday, July 13, 
2017 at 10:15 am.  
 
Representative Marguerite Quinn of Pennsylvania, Chair of the Committee, presided. 
 
Other members of the Committee present: 
 
Sen. Jason Rapert, AR    Rep. Michael Webber, MI 
Rep. Martin Carbaugh, IN    Rep. George Keiser, ND 
Rep. Peggy Mayfield, IN    Asw. Maggie Carlton, NV 
Rep. Joseph Fischer, KY    Sen. James Seward, NY 
Rep. Bart Rowland, KY    Rep. Bill Botzow, VT 
Rep. Greg Cromer, LA    Rep. Kathie Kennan, VT 
Rep. Edmond Jordan, LA    Del Steve Westfall, WV 
 
Other legislators present were: 
 
Sen. Irene Aguilar, CO    Asm. Kevin Cahill, NY 
Rep. Dick Hamm, IN 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a motion made and seconded, the Committee unanimously approved the minutes 
of its March 4, 2017 in New Orleans. 
 
DISCUSSION ON ILLINOIS WORKERS’ COMPENSATION REPORT EFFORTS 
 
Ramona P. Tanabe, Executive Vice President and Counsel, Workers’ Compensation 
Research Institute (WCRI).  Ms. Tanabe reviewed the mission of the WCRI and noted 
that she would be presenting the studies of the WCRI regarding opioid utilization and 
recent regulatory changes to the system across the states.  She noted that the WCRI is 
supported by carriers, employers, state agencies, medical providers and labor 
advocates.  The WCRI studies are all peer reviewed and do not take a position but 
rather provide information as a resource to those who are stakeholders in various 
jurisdiction.  She went on to say that the WCRI has a role in the change of workers’ 
compensation but they are not part of the decision-making process.  She added that the 
studies of the WCRI focuses on the benefit delivery system.   Ms. Tanabe stated that the 



WCRI does not study financial issues since there are other organizations assigned that 
role and they do it well.  Neither do they make recommendations. 
 
Ms. Tanabe went on to report about Illinois findings of their CompScope™ which is their 
multi-state benchmarking program which studies information about an individual state as 
it compares to other states and then they look at the results over time.  Ms. Tanabe 
stated that the total cost per claim in Illinois is $48,898, that being the individual unit of 
analysis within their studies. Those expenses include medical benefits, income 
replacement benefits and the benefit delivery expenses also known as the allocated loss 
adjustment expenses. 
 
Ms. Tanabe reported that Illinois had been experiencing an increase until 2010 when the 
total cost per claim decreased. However, she noted that they were still higher than most 
other study states.  She went on to say that the main reason for the decrease was in 
medical payments due to a reduction in the fee schedule that occurred within the state 
as well as some changes to the indemnity benefits. Ms. Tanabe went on to say that for 
many years, Illinois was experiencing an increase but also leading the pack in terms of 
costs compared to other states but then in 2010, they showed the largest decrease in 
total costs per claim.   
 
Ms. Tanabe went on to say how Illinois compares to other states.  She stated that Illinois 
was on the high side but not the highest state included in WCRI’s study. She added that 
those states that are higher do not have medical fee schedules which could be the 
reason why they are higher.  There are other indicators as to why those states were 
higher.  She stated that starting in 2006 a medical fee schedule was introduced for 
professional services and it was again changed in 2011 and 2012.  She added that 2009 
introduced a fee schedule for ambulatory surgery centers and out-patient hospital care. 
2011 saw the implementation of the preferred provider networks and some additional 
rules on utilization review and the limits on the duration of benefits for wage differentials.   
She stated that the main reason for the decrease was due to the reduction in medical 
payments by 30% in fee schedule rates for all medical services in 2011. In 2011, Illinois 
was the highest state in the WCRI’s study at $21,000 and, in 2012, it decreased and was 
only 18% higher than the median state in the study largely attributable to the medical 
improvement guidelines that were put into place.   
 
Ms. Tanabe stated that Illinois has a higher temporary disability benefits because the 
average TD benefits are based on 133 1/3% of the state average weekly wage while 
other states use 100% of the state’s average weekly wage as the maximum TD benefit.  
Illinois does not have a lot of injured workers that hit that maximum cap benefit because 
of the percentage of the higher than average weekly wage. Illinois also has a slightly 
longer duration of the TD because there aren’t any limited on the duration of temporary 
disability. The WCRI has heard from other stakeholders that terminating temporary 
disability benefits in Illinois is a bit harder than in other states. There are higher 
percentages of claims in Illinois with lump sum settlements and, in 2011, Illinois 
implemented the AMA guidelines for use in the degree of impairment and there has 
been a higher percentage of claims that settle since then. 
 
Ms. Tanabe stated that there were currently 18 states in the study all of which were 
selected because they are large important state like Illinois and there was a wide range 
of industries captured by those states.  She added that those states represent about 70 



– 75% of the benefits paid nationally.  She also stated that the data is adjusted to make 
meaningful comparisons across the states. 
Ms. Tanabe then addressed the use of opioids.  She noted that opioids have become an 
issue in and outside the workers compensation system and she has pulled information 
from outside sources on what has been done in other jurisdictions in regard to opioid 
regulation. She said that guidelines have been put into place to monitor prescriptions of 
opioids. Drug formularies, or preferred drug lists, have been implemented in many states 
and changes were made on the prescribing limits and dispensing of opioids as well as 
the number of days supplied that are permitted. Treatment addressing opioids or 
addressing chronic pain management are becoming more common in states and drug 
monitoring programs have been implemented in many states.  
 
Opioids have become a major issue in the industry and different states have put in 
reform revisions. Washington was the first workers’ compensation jurisdiction to adopt a 
drug formulary in 2002.  She went on to say that in 2011, Texas adopted a closed drug 
formulary based on official disability guidelines (ODG).  Arizona, Oklahoma and 
Tennessee adopted the ODG formulary between 2014 and 2016; California is required 
to establish a formulary by July 2017 and other states with formularies include Delaware, 
North Dakota, Ohio and Wyoming.  Ms. Tanabe stated that Washington’s RX costs per 
claim were among the lowest as they require the use of generic forms of drugs as 
opposed to the brand name. Ms. Tanabe also stated that Ohio’s Bureau of Workers’ 
Compensation reported that their formulary resulted in a 25% decrease in Opioids and a 
74% decrease in muscle relaxants.  She further stated that there was a decrease in 
prescription drug costs by 15% between 2011 and 2014.  
 
Ms. Tanabe reported that the number of opioids, per claim, decreased in most states 
between 2010 and 2013.  However, in California, opioids make up 27% of all 
prescriptions requiring pre-approval. Other state policies have made the distribution of 
Opioids state specific.  She further stated that different states prescribe opioids for 
certain periods of time, i.e. 48 hours, a 15-day supply or a 30-day supply with 
preauthorization.  In addition, she stated that Tramadol is the most largely prescribed 
weaker opioid drug in Florida.   
 
In 2011, Illinois changed the pharmacy fee schedule to put in place an equalization 
between the reimbursements for physician dispensed drugs to pharmacy dispensed 
drugs so that they would be reimbursed at the same price. In 2012, it was changed to 
where the pharmacy was reimbursed to the cost of the packaged wholesale price.  
There are three times the amounts of Opioids being prescribed -- one the standard 
release drug and the other an extended-released drug.  She added that these new 
strengths are being prescribed by physicians at a much higher price than other 
strengths.    
 
Treatment guidelines are also a common implementation across states but the evidence 
is mixed on the effectiveness of treatment guidelines.  There are a number of states that 
adopted treatment guidelines or guidelines for chronic pain. Treatment guidelines 
normally include drug testing. In New York, it was recommended once a year while in 
other states, 4 – 5 times a year. Some states recommend alternative care prior to the 
use of Opioids. She concluded by saying that Prescription Drug Monitoring Programs 
(PDMP) have been adopted in many states and, in some states, it was mandated 
however, there were other policies not discussed during this meeting that are likely to be 
adopted by states like continuing medical education for physicians, presenting 



identification when picking up prescriptions as well as exam requirement and contracts 
with patients.   
 
Steve Schneider of American Insurance Association (AIA) stated that the Oregon 
Premium Rate Survey, which comes out every two years, is the most common way of 
monitoring the issues in workers compensation.  He noted that some of the issues that 
have been seen as working in other states, particularly in regard to opioid drugs, have 
been almost dismissed in Illinois.  He said that there have not been serious reform 
measures considered, noting that major issues are divided into three parts:  the 
overview, the need for reform, and the lack of results to date.   
 
Mr. Schneider stated that since the Governor’s race in 2014, there have been 
approximately 8 bills that have currently passed by some bodies. He also stated that 
there were several pro-positive reform bills several in the Senate, Senate Bill 162, House 
Bill 200 and most important, House Bill 4068 and Senate Bill 12 which was a 
compromise measure that was seriously being considered in the Senate but eventually 
failed.  He went on to say that critics have pushed for punitive, punishing measures 
stating that those were the only reforms necessary.  He also stated that House Bill 2525 
and House Bill 2622, both of which have passed the legislature, now reside with the 
Governor.  Those bills state that an insurance company must get permission from the 
Governor before selling its product at a particular premium amount.  He went on to say 
that they have asked the Governor to veto that legislation.  He also stated that House Bill 
2622 would put the State of Illinois in the insurance business and they have asked to 
Governor to also veto that Bill. 
 
Mr. Schneider reported that there was no information provided to medical providers in 
Illinois.  He added that there were some abuses, like the cost per pill, which should and 
can be corrected. He went on to say that the need for reform was obvious as the State of 
Illinois was the 8th most expensive state.  Workers’ compensation is vital to every States 
economy. System changes are steps in a positive direction. He concluded by saying that 
self-insureds are also asking for reform and they do not buy insurance.   
 
Frank O’Brien from the Property Casualty Insurers Association of American (PCIAA) 
noted that workers’ compensation is a very difficult issue in Illinois and that the politics 
are difficult.  There is an iron proof case for the need for reform as presented by the 
business community.  He also stated that there was political constituency on the side of 
reform in terms of the providers and the labor community.   
 
NCOIL Treasurer Rep. Matt Lehman (IN) asked what the speakers feel that NCOIL 
should do so that there is a model to bring uniformity to all states.  Mr. Schneider 
responded by stating that drug costs and prescription costs by doctors needed to be 
addressed, and that some uniformity should be prepared that could be monitored and 
measured.  What is being done in Indiana is a good model of what can be done in other 
states.  
 
INTRODUCTION OF IMPACT OF DIRECT DISPENSE PROGRAMS ON STATE 
WORKERS’ COMPENSATION SYSTEMS 
 
Rep. Quinn stated that physician dispensing does not mean giving out samples.  She 
stated that the practice continues and that the drug manufacturers put out the pills and 
that the NDC (National Drug Code) gets involved.  Pills are repackaged and a new NDC 



is assigned.  Once the new AWP (Average Wholesale Price) is added and many of the 
states including PA have statutory payment for physicians in WC.  They are allowed a 
reimbursement at a rate of 110% which does not necessarily tie back to the original 
costs of the drugs so one of the problems is an inflation rate of 400 – 800%.   The 
patient never sees a bill and so they have no idea that prices are being inflated 
dramatically and that people making the profit are the repackaging companies.  She 
went on to say that most of her physicians in PA have never heard of this practice.  She 
also stated that PA has limited the number of days that a physician can direct dispense 
to seven days.  PA has also banned the practice of direct dispensing of over-the-counter 
drugs.  Rep. Quinn stated that she looks forward to further discussing this issue at the 
November Annual Meeting in Phoenix. 
 
DISCUSSION ON ALTERNATIVES TO WORKERS’ COMPENSATION FOR 
INDEPENDENT CONTRACTORS 
   
Brad Nail, Senior Manager, Insurance and Public Policy at Uber reported that work 
related injury protection has become an issue to Transportation Network Company 
(TNC) drivers.  He noted that the model that NCOIL had passed has been widely praised 
and passed in many states but the next question was how do companies and the 
insurance industry improve workers’ compensation for the TNC’s and Uber driver 
partners.  He stated that Uber drivers would benefit from additional coverage options to 
protect them in the event of work related injuries.  Key facts include that drivers are 
independent contractors through the contracts they enter into with Uber and that they do 
not received workers’ comp benefits.  He went on to say that although they are well 
protected through the liability NCOIL model, there are possible exposures that could be 
addressed through additional insurance options.  Uber and OneBeacon have come up 
with an Occupational Accident insurance policy available to drivers.  This policy was 
designed to provide a variety benefits to independent contractors at a reasonable cost.  
It would give them protection from the most common types of loses that they would 
suffer from an accident related injury.  One Beacon is the largest writer of occupational 
accident insurance for independent contractors.    
 
Tedd Merrill Senior Vice President, Shared Economy at OneBeacon Accident & Health, 
stated that Occupational Accident Insurance was currently available to the trucking 
industry.  Independent contractors have been used in the trucking industry for many 
years and they often are not covered under the motor/carrier workers’ compensation 
plan and many times they cannot afford their own workers’ comp policy.  Often, drivers 
need an affordable work injury benefit and that is where occupation accident came into 
play. Mr. Merrill stated that OneBeacon worked with Uber to develop the first of its kind 
occupational accident policy for ride share drivers and also to provide usage base 
pricing. An insured is an independent driver of Uber who can enroll and sign up for 
coverage through the app and drivers are covered when they are on line, in route and 
when they are transporting a passenger.  He went through what the coverage limits were 
stating that the cost was 3.57 cents per mile.  He further stated that the driver is only 
charged a premium when they are transporting a passenger.  The cost per mile is added 
to the passenger base so that it does not affect the earning potential of the driver.  Uber 
is not the broker.  Aon is the broker.  Different than the auto liability coverage, Uber is 
the policy holder and the driver is the additional insured. 
 
Mr. Merrill reviewed the features of the app stating that Occupation Accident insurance is 
voluntary to the driver and it is made very clear that this is not workers’ compensation 



coverage.  Atlantic Specialty is the OneBeacon division that is the underwriting insurer 
and they have to file the policy in every state.  It is a group insurance policy and, as 
such, needs to comply with group insurance rules in any given state and it needs to be 
approved by the insurance department. Currently, it is available in 28 states and it is filed 
and was approved in 30 states.  It is also pending in 17 states.   
  
Rep. Quinn stated that many states offer similar benefits and that in PA, there is a 
requirement of $5,000 of medical benefits including the driver.  Assuming there is a 
problem, Rep. Quinn asked who the primary payer was.  Mr. Nail responded by saying 
that the insurance policies themselves have clauses that dictates who pays and in what 
order.  Often, the first party medical benefits on a personal auto policy may not apply 
while engaged in TNC activity.  If it does in PA for example, the personal injury 
protection coverage would pay on a primary basis and the occupation accident medical 
coverage would step up after the $5,000 was exhausted.   
 
Rep. George Keiser (ND) asked for Mr. Nail to review the maximum coverages stating 
that he was interested in the medical indemnity and rehab and the other features of a 
traditional workers comp model and how it applies to this product. Mr. Nail responded by 
stating that the medical expense coverage pays for the medical expenses as a result of 
an accident related injury up to a limit of $1,000,000.  A floor of $100 per week was set 
as a minimum for disability for both short-term and inability to work as well as continuing 
disability.  In a workers’ comp policy, 52 weeks are used to average the earning but 
because of the nature of an Uber driver, most of whom are part-timers, it would probably 
be unfair to the driver.  As such, only four weeks are calculated. 
 
Rep. Quinn asked if there was coverage for the passenger in the car.  Mr. Nail 
responded by saying that the passenger is protected two ways, one through $1,000,000 
in third-party liability that is on the vehicle in case the Uber driver is at fault and second, 
through $1,000,000 for under insured motorist coverage through the Occupational 
Accident policy in case another party was at fault. 
 
Rep. Bill Botzow (VT) asked how does this approach as an alternative to workers 
compensation apply to other occupations with a high incident of independent contractors 
or was this basically driver-trucking specific?   Mr. Nail responded by stating that they 
started a sharing economy unit within One Beacon specifically for the reason of looking 
at other shared economy verticals that may benefit from this kind of insurance.  He 
further stated that within a year, they should see something outside the area of wheels.  
 
Sen. James Seward (NY) stated that New York has a workers’ compensation 
component in regard to ride sharing through its existing black car fund which was set up 
to deal with black car drivers in New York City but in other states that have ride sharing, 
there is no workers’ compensation requirement and he wanted to confirm that this was 
another form of “workers’ comp” coverage for those drivers where there is no workers’ 
compensation.   Mr. Nail responded by saying that New York is unique and the black car 
fund already existed and that occupational accident was geared to those drivers who do 
not have an employer relationship. 
 
Rep. Peggy Mayfield (IN) stated that in the slides shown, it specifically stated accident 
related injuries multiple times and if she were a driver and she slips and falls, was that 
covered under this policy. Mr. Merrill responded by stating that that kind of injury was 
covered.     



 
ADJOURNMENT 
 
There being no further business, the Committee adjourned at 11:30 a.m. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
LIFE INSURANCE AND FINANCIAL PLANNING COMMITTEE 

CHICAGO, ILLINOIS 
JULY 15, 2017 

DRAFT MINUTES 
 
The National Conference of Insurance Legislators (NCOIL) Life Insurance and Financial 
Planning Committee Meeting met at the Chicago Intercontinental Magnificent Mile Hotel 
on Saturday, July 15, 2017, at 9:00 a.m.  
 
Senator Mike Hall of West Virginia, Chairman of the Committee, presided. 
 
Other members of the Committee present were:   
 
Sen. Jason Rapert, AR   Rep. Don Flanders, NH 
Asm. Ken Cooley, CA    Asm. Will Barclay, NY 
Rep. Joseph Fischer, KY   Sen. Bob Hackett, OH 
Rep. Jim Gooch, KY    Rep. Marguerite Quinn, PA 
Rep. Jeff Greer, KY    Sen. Roger Picard, RI 
Rep. Steve Riggs, KY    Rep. Bill Botzow, VT 
Rep. Michael Webber, MI   Rep. Kathie Keenan, VT 
Rep. George Keiser, ND    
Sen. Jerry Klein, ND 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO  
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
MINUTES 
 
Upon a motion made and seconded, the Committee unanimously approved the minutes 
of its March 4, 2017 meeting in New Orleans, LA. 
 
UPDATE ON DOL FIDUCIARY RULE 
 
Sen. Mike Hall (WV) introduced Jeff Leonard, Managing Director Pension Consulting 
Service, FTI Consulting.  Mr. Leonard updated the attendees on the DOL Fiduciary Rule 
(Rule), citing that the DOL has issued field assistance bulletins, the first being an 
extension of the interim period to June 9, 2017.  There were also Frequently Asked 
Questions (FAQ’s) issued along with a second field assistance bulletin which addressed 
how to act during the transition period.  The expectation is that the Rule would be in full 
effect by January 1, 2018.  It was reported that there was no legal basis to change the 
effective date for the Rule and therefore the June 9, 2017 date was left in place for 
beginning the interim period.   
 
Mr. Leonard stated that there are 3 parts to the impartial conduct standard: a.) Advice 
must be in the best interest of the client; b.) There can be no misleading statements 
regarding investments, compensation and conflict of interest; and c.) charge no more 
than reasonable compensation.  Regarding the advice being the best interest of the 



client, there is not a lot of guidance out there on this requirement, but the thinking is that 
the ERISA prudent man standard and duty of loyalty would come into play and the 
advisers need to understand the objectives of their client.  Regarding the reasonable 
compensation requirement, it is not well-defined and will likely be interpreted by courts.  
 
Mr. Leonard stated that it is expected that the DOL’s emphasis during the 
implementation period will be on assisting with compliance efforts rather than 
enforcement.  It is expected that the DOL will rely on good-faith efforts, and it is therefore 
important to have a documented process and maintain records.  The FAQ’s that were 
issued suggested that changes are likely and that the DOL will continue to ask for further 
public comment.  Last week, the DOL issued a Request for Information (RFI) that was 
very prescriptive.  This was the 5th RFI from the DOL and it addressed the following: 
 
• Extension of time past the January 1, 2018 start date; 
• Prohibited Transaction Exemption (PTE) and Best Interest Contract Exemption 

(BICE) applicability; 
• Application of recent industry innovations, e.g. mutual fund “clean shares” 
 
Mr. Leonard stated that it appears the DOL is looking for help on how best to proceed.  
Some general impressions from the market are that investors want advisors who work in 
their best interests and that industry reforms are expected to continue regardless of 
whether rulemaking happens. 
 
Michael Rowden from the American Council of Life Insurers (ACLI) reported that their 
efforts are not limited to the repeal of the rule but rather to replace the rule with an 
elevated standard of care for retail annuity sales that would benefit consumers and at 
the same time would not damage without justification a commission-based annuity sales 
model.  Mr. Rowden noted that ACLI is currently working on how to develop uniform and 
plain English definitions of “best interest” and “conflicts of interest.”  The key element of 
the framework would require uniform disclosure requirements for material conflicts of 
interest and the types of compensation received by financial professionals.   To get to 
that standard of care would require working directly with regulators.  At the state level, 
the ACLI believes that the NAIC Suitability Model is the appropriate platform for these 
changes to take place.  The end goal is to have something greater than suitability but 
less than a fiduciary standard that would apply under ERISA.  Regarding the suitability 
model, ACLI’s member companies do not want to reinvent the wheel in terms of their 
obligations and compliance responsibilities that they have themselves as product 
manufacturers and with their producers and distributors.  The NAIC recently formed an 
annuity suitability working group which is chaired by Idaho Insurance Commissioner 
Dean Cameron and Iowa Insurance Commissioner Doug Ommen.  The group is charged 
with reviewing and changing as necessary the NAIC annuity suitability model.   
 
Mr. Rowden stated that the SEC is currently in information-gathering mode.  Jay 
Clayton, Chairman of the SEC, recently issued a call for public comment regarding the 
standards of conduct for investment advisors and broker dealers.  ACLI believes that 
there is a role for the DOL, but it should be limited to circumstances where an individual 
is rendering true fiduciary advice.  ACLI believes the regulation of annuity retail sales 
should be limited to the states for fixed annuities and to the SEC and FINRA variable 
annuities.  Mr. Rowden also noted that regardless of the DOL’s jurisdiction is limited to 
qualified space.  Uniformity will be critical going forward – some States have begun to 
introduce Fiduciary legislation and a patchwork of standards will hurt consumers.  The 



NAIC is hoping to create a uniform framework in the states, in which companies can 
comply with and that consumers can know that they have equal protections regardless 
of where they live.   
 
NCOIL Vice President Sen. Jason Rapert (AR) asked what the status is of the lawsuits 
seeking to stop implementation of the Rule.  Mr. Rowden stated that ACLI is still actively 
pursuing their lawsuit which is currently at the 5th Circuit – oral argument is scheduled 
for July 31, 2017.  Sen. Rapert asked if it was realized by everyone that consumers will 
pay more in fees if the Rule goes into effect.  Mr. Rowden stated that ACLI has been and 
will continue to communicate that reality. 
 
DISCUSSION ON JOHN HANCOCK VITALITY PROGRAM – AN INNOVATIVE LIFE 
INSURANCE SOLUTION THAT REWARDS HEALTHY LIVING 
 
Francois Millard, Chief Financial and Actuarial Officer of The Vitality Group, stated that 
The Vitality Group has changed the way life insurance works around the world to better 
align the interests of consumers, the insurance company, and society as whole.  
Vitality’s unique core purpose is to make consumers healthier and to enhance their lives.  
Their model has been recognized by Fortune magazine as one that is help changing the 
world.  Vitality puts the emphasis on health and not sickness.  A key question in 
development was how to better structure incentives so that the you can reward people 
for things they actually want to do, i.e. eat healthy and exercise.  Today, our healthcare 
systems are structured so that we get almost immediate benefit out of it – if you have an 
illness you can go to the doctor/take medicine to get better.  The cost of those services 
are mostly hidden since benefit plans pay for a lot of it.  Staying healthy is much different 
– it is a bigger cost upfront with things like paying for exercise and healthy food, and the 
benefits are not realized until later.  Mr. Millard stated that in developing the product, 
they also had to deal with over optimism – studies showed that people thought their 
health was “good” despite having a chronic disease. 
 
The Vitality Program functions in a way that if you take better care of yourself in the long 
term the policy will be more cost effective.  They offer incentives for living a healthy 
lifestyle, similar to how the auto insurance industry rewards good driving with a lower 
premium.  It was realized, however, that a more immediate benefit structure was needed 
so a rewards program was included.  Some of the reward incentives include up to 25% 
off groceries for buying healthier foods, and making the process easier to buy that food.  
Vitality also sponsors gym memberships and has entered into a contract with Starbucks.  
The Starbucks contract is relevant because studies show that if you want to incentivize 
someone to exercise more frequently, rewarding them with a free Starbucks coffee is 
much more effective than any other structure such as wearing a fitness device.  
 
Neal Kerins, VP Product Development at John Hancock stated that Vitality is an optional 
feature, the cost is $24.00 per year, and in exchange, consumers have the potential to 
realize significant premium savings as well as other benefits.  Mr. Kerins stated that, with 
all good innovation, Vitality is focused on specific problems.  The first problem is, can life 
insurance companies use their expertise in longevity to help people live longer and 
healthier.   The second problem deals with the overall life insurance protection gap 
across the U.S. – U.S. households are underinsured, and that applies to all 
demographics.  There is a general awareness of the importance of life insurance, so the 
question is why those without it have not purchased it.  Amongst those reasons is that 
until now, the life insurance ownership experience is very boring.  Thus, if we can focus 



on making a difference in the customer’s day-to-day life, that may be a game changer, 
and will result in the re-prioritization life insurance. 
 
Mr. Kerins stated that John Hancock has been in the marketplace for about 2 years and 
they are averaging about 22 positive customer interactions per month, i.e. getting credit 
for activities, and receiving small prizes.  John Hancock has partnered with 15,000 
grocery stores across the country to help consumers get discounts on healthy food.  In 
terms of what the customer actually has to do to see the rewards, Mr. Kerins stated that 
healthy activities lead to points, points lead to status levels which opens up more 
rewards, and then at the end of the year, the next year’s premium bill is reduced based 
on the customer’s level of engagement.  Some of the specific activities include physical 
activity – each policy is issued with a free Fitbit, but the customer can also get a discount 
on another fitness device; gym visits; and free biometric readings.  Mr. Kerins stated that 
the totality of the rewards is not material relative to the total premium, but it is what gets 
the customer engaged and feeling different about their policy.  About 1/3 of John 
Hancock policies have Vitality and that number is trending up. 
 
Sen. Bob Hackett (OH) asked if rebates were discussed during development.  Mr. Kerins 
stated that was a commonly discussed issue when visiting State insurance departments.  
The terms of the Vitality Program are all in the contract – rebating is something outside 
the contract. Vitality is now approved in 49 states - North Dakota has not approved.   
 
Rep. Marguerite Quinn (PA) stated the product was fascinating but voiced concern over 
having the consumer share so much information.  Mr. Kerins stated they do not sell, rent 
or share any of the consumer’s information – protecting information is paramount.  Mr. 
Kerins also noted the Program can encourage the consumer to “get moving” and to eat 
healthier, if the consumer requests such encouragement, but the consumer cannot be 
penalized for unhealthy choices – they can only benefit from the Program.    
 
DISCUSSION ON PROPOSED AMENDMENTS TO SECONDARY ADDRESSEE 
MODEL ACT 
 
Mr. Rowden stated that the Secondary Addressee Model Act requires life insurers to 
send out notification of an impending policy lapse to a policyholder a set number of days 
before the grace period would expire, and also requires the policyholder be provided 
with an opportunity to designate a second person to receive that same notice as a 
backup mechanism.  Currently, the Model applies to life insurance policies covering “a 
natural person 64 years of age or older.”  The proposed amendments would remove the 
age-threshold so that the Model would apply to all policyholders, and, in addition, if 
agreed to by the applicant, permit the life insurer to send notice of impending laps via 
email and texts.  Mr. Rowden stated that the ACLI supports the latter amendment since 
it reflects consumer’s growing need to receive notifications electronically, and represents 
a modernization of the Model.   
 
Will Melofchik, Legislative Director at NCOIL Support Services, LLC, stated that he had 
discussed the proposed amendments with Birny Birnbaum from the Center for Economic 
Justice who had originally brought them forward at the 2017 NCOIL Spring Meeting in 
New Orleans.  Mr. Birnbaum was prepared to testify in support of the amendments but 
could not attend due to travel problems.   
 



Upon a Motion made and seconded, the Committee unanimously approved to adopt the 
proposed amendments to the NCOIL Secondary Addressee Model Act. 
 
ADJOURNMENT 
 
There being no further business, the Committee adjourned at 10:15 a.m. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



NATIONAL CONFERENCE OF INSURANCE LEGISLATORS 
JOINT HEALTH, LONG TERM CARE, AND HEALTH RETIREMENT ISSUES 

COMMITTEE – AIR AMBULANCE TASK FORCE 
INTERIM COMMITTEE CONFERENCE CALL 

OCTOBER 13, 2017 
DRAFT MINUTES 

 
The National Conference of Insurance Legislators (NCOIL) Health, Long Term Care and 
Health Retirement Issues Committee, and Air Ambulance Task Force held an interim 
joint meeting via conference call on Friday, October 13, 2017, at 10:00 A.M. 
 
Assemblyman Kevin Cahill of New York, Chair of the Health, Long Term Care, and 
Health Retirement Issues Committee, presided over the Health Committee. 
 
Representative Jeff Greer of Kentucky, Char of the Air Ambulance Task Force, presided 
over the Task Force. 
 
Other members of the Committees and Task Force present were: 
        
Asm. Ken Cooley, CA     Asm. Will Barclay, NY 
Rep. George Keiser, ND    Sen. James Seward, NY 
Aswm. Maggie Carlton, NV    Sen. Bob Hackett, OH  
       Rep. Bill Botzow, VT 
 
Other legislators present were: 
 
Rep. Peggie Mayfield, IN 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Paul Penna, Executive Director, NCOIL Support Services, LLC 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC 
 
INTRODUCTORY REMARKS 
 
Assemblyman Ken Cooley (CA) made a Motion to waive the quorum requirement.  
Representative Bill Botzow (VT) seconded the Motion, which passed unanimously. 
 
Senator James Seward (NY) thanked everyone for joining and provided some 
introductory remarks.  Sen. Seward stated that he, along with NCOIL at an 
organizational level, believes that a good piece of Model legislation should be a 
generalized legislative framework – the States that choose to adopt the Model can then 
modify it as they wish and further develop it through the promulgation of more specific 
regulations.   
 
Sen. Seward further stated that he views his proposed Model as an effort to expand and 
improve upon NCOIL’s “Healthcare Balance Billing Disclosure Model Act,” originally 
adopted in 2011, and the re-adoption of which has been pending upon completion of this 
draft Model.  The senator commented that a drafting note in the 2011 Model states that 
“States may wish to consider using an existing mediation process or establishing a 



mediation process to manage disputes that may arise regarding balance bills.”  
Accordingly, proposed language in Sen. Seward’s Model includes the requirement that 
such a process be established by the State Insurance Department to resolve disputed 
out-of-network charges, including balance bills, similar to what some States have 
implemented, including New York.  Sen. Seward noted that he has heard promising 
things about the dispute resolution program and it has been working well in New York.  
Sen. Seward stated that he believes that this approach, if set up and executed properly, 
can be more streamlined and help consumers more than other offered approaches 
because if each party knows there is a distinct possibility that they can lose outright, a 
strong incentive is created for the parties to negotiate and settle – that is what has 
occurred in New York and the program has been running smoothly. 
 
Additionally, Sen. Seward noted that something happened with the redlining in the 
version of the draft Model that has been distributed and posted on the NCOIL website, 
so that it inadvertently appeared as if the “balance billing” section is being stricken; it is 
not, and has been corrected on the website. 
 
DISCUSSION ON SENATOR SEWARD’S DRAFT OUT-OF-NETWORK BALANCE 
BILLING TRANSPARENCY DRAFT MODEL ACT 
 
Barry Ziman, on behalf of the Coalition of Medical Specialties (Coalition) stated that a 
definition of “usual and customary” should be established in the definitions section of the 
Model in order to standardize its use throughout the Model.  Specifically, the terminology 
should be “rate” and not “cost” in accordance with the traditional and widely understood 
use of the term by the insurance industry in order to reflect the general market value for 
the service.  Moreover, the “UCR” should be calculated by entities that have no legal or 
financial affiliation with health insurance carriers.   
 
Dianne Bricker of America’s Health Insurance Plans (AHIP) opposed the Coalition’s 
statement and stated that to use “usual and customary cost” is not in keeping with the 
industry standard which has long held that “usual, customary, and reasonable” is the 
amount paid for a medical service in a geographic area based on what providers in the 
area usually charge for the same or similar medical service.  Accordingly, to avoid 
discouraging enrollees from choosing in-network providers, AHIP has suggested that 
carriers be required to provide at least one option for coverage for services provided by 
an out-of-network provider that is at least eighty percent of the “allowed amount” paid to 
in-network providers for the same services after imposition of a deductible or any 
permissible benefit maximum. 
 
Mr. Ziman disagreed and stated that New York law, which serves as the basis for 
several provisions of Sen. Seward’s Model, was designed to guard against past 
improper business practices by the health insurance industry.  Ms. Bricker strongly 
disagreed.  Asm. Cahill stated that when this issue was being debated in New York 
several years ago, it was one of the most difficult issues to decide on.  Accordingly, Asm. 
Cahill recommended that the UCR issue be addressed later after further debate, and 
perhaps be resolved by using a drafting note in the Model. 
 
Assemblywoman Maggie Carlton (NV) stated that in Nevada’s balance billing legislation, 
the definition of “health care facility” was drafted to include only those facilities with more 
than 100 beds because Nevada wanted to ensure smaller facilities in rural areas had the 
flexibility to provide the care that they needed to.  Commissioner Tom Considine, NCOIL 



CEO, stated that such a definition could open up the opportunity for 95-bed facilities to 
become popular in an effort to avoid being regulated.  Sen. Seward stated that he thinks 
this issue is one that could be resolved by including a drafting note in the Model under 
the definition of “health care facility.”  Asm. Cahill and Asm. Cooley agreed.   
 
April Beane of Quest Analytics then stated that with regards to Section 5 of the Model, 
Determination of Network Adequacy, the frequency with which a State Insurance 
Commissioner reviews a health care provider’s network for adequacy should be less 
than the proposed three years, due to the changing composition of networks and to help 
ensure continuity of care.  Quest Analytics recommends reviewing networks at least 
annually, and noted that some States are moving towards a quarterly review.  Ms. 
Bricker stated that AHIP believes a period of every 3 to 5 years for such review is better, 
and questioned the capacity that State Insurance Departments would have to conduct 
quarterly or annual reviews.  Mr. Ziman urged the Committee to look to California 
regulations on this issue.  
 
Mr. Ziman, Ms. Bricker, and the Emergency Department Practice Management 
Association (EDPMA) stated they stand by their written comments regarding Section 7 – 
Emergency Services Provided by Out-of-Network Providers.  Aswm. Carlton stated that 
when Nevada worked on similar legislation, they started with the premise that patients, 
through no fault of their own, that ended up in an emergency room and received 
treatment from an out-of-network physician should only be required to pay their normal 
co-pays.  The two sophisticated parties to the matter should then resolve the dispute and 
leave the patient out of the middle.   
 
Mr. Ziman then stated that they have strong concerns with Section 9 – Provider Notice to 
Enrollees – because of its potential to impact the practice of medicine and fundamentally 
harm patients by delaying medical services to patients.  Mr. Ziman noted that similar 
language was previously considered by NCOIL and NAIC in prior Model drafting efforts 
and both organizations decided against its inclusion.  Cmsr. Considine questioned how 
the provisions in the section could delay medical services to patients if they only apply to 
elective procedures.  Dr. David Gang, on behalf of the Coalition, stated that there are 
numerous instances when a doctor may not know what will be required next when 
treating a patient for a disease, and it is not feasible, particularly when referring the 
patient to a specialist, to provide the information to the patient that the Model requires in 
a timely manner.  Asm. Cahill stated that he thinks there is middle ground on this issue 
and that language can be drafted in such a way to reflect such.  Sen. Seward agreed.  
Mr. Ziman noted that beginning on January 1, 2018, the Federal regulations will require 
the health insurance payor to provide notice to the patient 48 hours before an elected 
procedure.  Moreover, the prior NCOIL version places the obligation on the facility, not 
the provider – Mr. Ziman urged NCOIL to remain within that paradigm. 
 
Mr. Ziman then stated that it has not had time to review the Model’s provisions on 
Independent Dispute Resolution (IDR).  Ms. Bricker stated that AHIP is still reviewing 
those sections but noted that AHIP is generally supportive of IDR programs.  Cmsr. 
Considine noted that the Model will be included in the 30-day materials but that 
interested parties are free to continue to submit comments leading up to the meeting.  
Sen. Seward agreed and requested that interested parties submit such comments as 
soon as possible to allow for proper review prior to Phoenix.   
 



Rep. Bill Botzow (VT) suggested that Section 11(A)(2) be amended to clarify who the 
Department of Insurance can “charge fees as necessary to cover its cost of 
implementation and administration.”  Sen. Seward agreed.   
Asm. Cooley then asked Sen. Seward if New York administered its IDR program through 
its Department of Insurance or through a third party.  Sen. Seward stated that the NY 
DOI administered the program – as does the Model.  Cmsr. Considine clarified that the 
independent reviewers themselves, however, are not employees of the DOI. 
 
Robert Holdman of the American Association of Payers Administrators and Networks 
(AAPAN) stated that AAPAN will be submitting written comments on the IDR program 
but noted that they believe that there should be a provision permitting enrollees to initiate 
an IDR proceeding.   
 
Mr. Ziman stated that regarding Section 13 – Balance Billing – they would like to see a 
provision included that would enable the patient to contact the physician to discuss 
having a charge waived based on economic necessity.   
 
Mr. Ziman then stated regarding Section 16 – Provider Directories – they are concerned 
that health insurers are misrepresenting products to consumers by suggesting that a 
hospital is in-network when they have not contracted with in-network specialties within 
that hospital.  Fundamentally, they believe that is a deceptive trade practice and urged 
the Committee to clearly define it in the Model as such.  Ms. Bricker strongly disagreed 
with the Coalition’s characterization of the issue and looked forward to further discussing 
it with the Coalition and members of the Committee.  Senator Bob Hackett (OH) agreed 
that there is a problem in this area and it has been prevalent in Ohio.  Asm. Cahill noted 
that this issue could get worse due to the recent issuance of President Trump’s 
Executive Order.  Ms. Beane of Quest Analytics stated that the term “periodic” when 
referring to required audits of a carrier’s provider directories is open to interpretation and 
suggested establishing an actual review period -  review should occur at least quarterly 
and directories should be updated by the plans on a weekly basis. 
 
Asm. Cahill stated that he thinks the Committee should go forward with a modified 
version of Sen. Seward’s Model, based on the discussion today, and then separate 
amendments can be offered afterwards.  Sen. Seward agreed and hoped that the 
Committee could vote on a Model at the Phoenix meeting so that States could have the 
Model in their States for consideration as legislative sessions will start again soon.  Asm. 
Cahill stated that it is important to note that this Model is intended as guidance to States, 
and stressed to Committee members that it should proceed with Sen. Seward’s Model 
as best it can and perhaps include drafting notes and/or footnotes in section where a 
consensus has not been reached.  Rep. Botzow and Asm. Cooley agreed.  Asm. Cooley 
stated that he thinks the Model is a very strong, constructive framework and can at the 
very least be a starting point for productive debate in State legislatures.  
 
DISCUSSION AND CONSIDERATION OF AIR AMBULANCE MODEL ACT 
 
Representative Jeff Greer (KY), Chair of the Air Ambulance Task Force, stated that the 
Task Force began its work with the goal of improving the total air ambulance system to 
where people who have to utilize air ambulances can have coverage for it.  That proved 
too difficult, particularly due to Federal preemption issues.  Rep. Greer stated that he is 
appreciative of the compromise that has taken place and noted that those in rural areas 
know just how important the services are – it is truly a matter of life or death. 



 
Will Melofchik, Legislative Director, NCOIL Support Services, LLC, then briefly 
summarized the Model sponsored by Assemblyman Will Barclay (NY), which requires a 
State Department of Insurance to establish and administer an IDR program to resolve 
disputed air ambulance service charges.  Air ambulance service providers wishing to 
participate in the IDR program must then register with the respective DOI.  Cmsr. 
Considine then noted that as a condition of participation in the IDR program, the 
registered air ambulance provider agrees to (a) publish the air ambulance transport rates 
charged by it in that State and (b) provide de-identified, itemized billings for each of its 
transports in that State.  Cmsr. Considine stated that the air ambulance industry has 
shown good faith in its discussions with NCOIL staff on this issue, and that the industry 
has come a long way since the Task Force was formed.   
 
Cmsr. Considine further noted that while participation in the IDR program is not 
mandatory (and it couldn’t be due to Federal preemption concerns) – once an air 
ambulance service provider registers with the IDR program, it waives its ability to 
challenge the IDR program based on being Federally preempted by the Airline 
Deregulation Act (ADA).   
 
Cmsr. Considine then noted that AHIP had submitted a proposed Air Ambulance Model 
Act which required a State Attorney General to conduct a study regarding the business 
practices of air ambulance companies operating in their State and issue a report 
containing findings and recommendations to their Governor, appropriate legislative 
committees, and regulatory agencies.  Cmsr. Considine stated that NCOIL believes that 
when a new program is being administered by an Insurance Department, it would like to 
see momentum in the beginning, and the Department would not want a separate cabinet 
agency, particularly a prosecutorial agency, conducting a study.  Nonetheless, Cmsr. 
Considine noted that Asm. Barclay was open to the idea of such a “study” and therefore 
amended the Model to require the Insurance Department to:  

• keep and maintain records of each IDR proceeding;  

• analyze the results of the IDR proceedings;  

• analyze the information submitted by the air ambulance companies each year;  
and,  

• issue a report annually, the contents of which must include, but not be limited to: 
o the overall aggregate statistics of the IDR program for the year;  
o the de-identified results of all disputes decided by each independent 

reviewer through the IDR program;  
o the number of disputes settled between the parties;  
o an analysis of financial and market trends of the air ambulance service 

provider claims; and,  
o recommended changes to improve the IDR program.   
o The report shall also be made public through, at a minimum, posting on 

the website of the DOI.   
 
Asm. Barclay agreed with Cmsr. Considine’s statements and stressed that no one is 
against studying the issue, which is why an amendment was made, but noted that it was 
important for the Task Force to move forward on the issue as best it could in the form of 
a legislative framework.   
 



Asm. Cahill stated that he thinks Asm. Barclay’s Model is a workable solution – one that 
would permit NCOIL to provide immediate guidance to the States on these issues, and 
also agreed with the amendment to include the requirement that the DOI issue an 
annual report.  Asm. Cahill also stated that the participation of air ambulance providers 
in the IDR program is critical, and that depending on what happens in the next year or so 
with the ADA, and the information that States continue to gather on these issues, the 
Task Force and Committee might need to reconvene. 
 
Ms. Bricker stated that AHIP plans on submitting more detailed comments on Asm. 
Barclay’s Model, and noted that AHIP continues to believe that amending the ADA is the 
best possible way to resolve these issues.  Ms. Bricker further stated that she was 
surprised to hear that Asm. Barclay’s was the result of compromise between both sides 
because she did not hear any response from the air ambulance providers when she 
reached out to discuss these issues.  Ms. Bricker also noted that there is no incentive for 
air ambulance providers to participate in such a voluntary IDR program, and that State 
Attorney Generals are becoming more aware and interested of the issues surrounding 
the air ambulance industry.  Ms. Bricker further noted that the inclusion of self-funded 
health benefit plans within the scope of the Model raises serious ERISA preemption 
issues.  Lastly, Ms. Bricker stated that AHIP would like to know how an adequate 
network of air ambulance service providers in a State would be determined because it is 
AHIP’s understanding that there is no such standard currently existing.     
 
Asm. Cahill then stated that the Attorney General of a particular State already has the 
authority to conduct a study on issues it deems necessary of addressing.  Asm. Cahill 
further stated that, regarding Ms. Bricker’s note of the IDR program being voluntary for 
air ambulance service providers, there appears to be no other solution at this point in 
time unless the ADA is amended, which the Task Force and Committee made clear is 
the ultimate solution through its passage of the Resolution in July urging such 
Congressional action. 
 
Asm. Barclay then made a Motion for the Task Force to adopt the Model Act Regarding 
Air Ambulance Insurance Claims.  Rep. Botzow seconded the Motion.  The Air 
Ambulance then voted to adopt the Model Act, without objection.   
 
Asm. Cahill then asked Rep. Greer to make a brief presentation on the Task Force’s 
activities during the Health Committee in Phoenix, rather than having the Task Force 
meet separately.  Rep. Greer agreed and Asm. Barclay offered to participate in that 
presentation.  Rep. Greer then made a Motion to adjourn the Air Ambulance Task Force.  
Asm. Barclay seconded the Motion. 
 
Asm. Barclay then made a Motion to offer his Air Ambulance Model Act to the Health 
Committee for consideration during this meeting.  Asm. Cooley seconded the Motion.  
The Health Committee then voted without objection by way of a voice vote to adopt Asm. 
Barclay’s Air Ambulance Model Act. 
 
ADJOURNMENT 
 
There being no further business, Asm. Cooley made a Motion to adjourn the Committee.  
Asm. Barclay seconded the Motion. The Committee adjourned at 12:00 P.M. 

 

 


