NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

STATE-FEDERAL RELATIONS COMMITTEE
BILOXI, MISSISSIPPI
FEBRUARY 24, 2012
MINUTES

The National Conference of Insurance Legislators (NCOIL) State-Federal Relations Committee met at the Beau Rivage Hotel & Casino in Biloxi, Mississippi, on Friday, February 24, 2012, at 3:00 p.m.
Sen. Keith Faber of Ohio, chair of the Committee, presided.

Other members of the Committee present were:


Rep. Greg Wren, AL


Sen. James Seward, NY



Rep. Barry Hyde, AR


Rep. Michael Stinziano, OH


Rep. Reginald Murdock, AR

Rep. Brian Kennedy, RI

Rep. George Keiser, ND

Rep. Charles Curtiss, TN

Sen. Carroll Leavell, NM

Rep. Charles Sargent, TN

Sen. William J. Larkin, Jr., NY

Other legislators present were: 


Rep. Kurt Olson, AK


Sen. Jerry Klein, ND


Rep. Steve Riggs, KY


Sen. David O’Connell, ND



Rep. Greg Cromer, LA


Sen. Kevin Bacon, OH

Sen. Dan Morrish, LA


Rep. Marguerite Quinn, PA


Rep. Denise Garlick, MA

Rep. Cindy Ryu, WA


Rep. Jim Kasper, ND

Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, Nolan Associates, NCOIL Deputy Executive Director


Mike Humphreys, Nolan Associates, NCOIL Director of State-Federal Relations

MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its November 19, 2011, meeting in Santa Fe, New Mexico.

FEDERAL INSURANCE OFFICE
Rep. Curtiss said that the insurance industry is concerned about differences in insurance regulation from state-to-state.  He said that more uniform regulation would help to diminish the argument for a greater federal role and suggested that lawmakers focus on addressing regulatory inconsistencies.   
DODD-FRANK ACT IMPLEMENTATION

Julie Gackenbach of Confere Strategies said, among other things, that a Financial Stability Oversight Council (FSOC) process to designate companies as systemically significant was ongoing and that a Federal Deposit Insurance Corporation (FDIC) notice of proposed rulemaking would treat mutual insurance holding companies as insurers.  She said the rulemaking also would ensure that the holding companies would be resolved under state guaranty fund systems.  She also overviewed an Office of Financial Research (OFR) project to develop a legal entity identifier (LIE) that would be assigned to all financial companies at the parent holding company level.  

Ms. Gackenbach highlighted insurance industry responses to a joint federal agency “Volcker Rule” prohibition on proprietary trading.  She said that the industry both supported the need for insurance companies to engage in proprietary trading and asserted that Congress intended to exempt insurance activity. 

Rep. Keiser asked about Dodd-Frank Act (DFA) implementation costs.  Kevin McKechnie of the American Bankers Insurance Association (ABIA) said that a DFA-mandated study had estimated compliance costs at $10,800 per new bank employee.  
Mr. McKechnie cited agent and company licensing and speed-to-market as areas that states could reform if they wanted to preclude the FIO from acting.  He said that states were working hard to modernize, but that states were not designed to provide uniformity across the country as was the federal government.  He also explained concerns with Affordable Care Act (ACA) implementation related to medical loss ratios and broker compensation, among other things.  

Responding to a question from Rep. Curtiss regarding ACA legal challenges and their impacts on insurance exchanges, Mr. McKechnie said that the ACA did not include a severability clause.  He commented, though, that the U.S. Supreme Court—as a co-equal branch of government—could declare some sections of the ACA unconstitutional, while deciding to let other sections stand.     
SURPLUS LINES INSURANCE REFORM/SLIMPACT
Mr. Humphreys reported that nine (9) states had enacted a Surplus Lines Insurance Multi-State Compliance Compact (SLIMPACT).  He said that NCOIL had sent a letter in January urging non-member states to join SLIMPACT.  He noted that Sen. Rosalyn Baker had introduced SLIMPACT legislation in Hawaii in 2012 and that Sen. Leavell had sent a letter supporting SLIMPACT to a Hawaii Senate Commerce and Consumer Protection Committee.

Steve Stephan of the Surplus Lines Regulatory Consultants said that all but seven (7) states had introduced some sort of legislation to comply with Dodd-Frank Act (DFA) Nonadmitted and Reinsurance Reform Act requirements in 2011, and he said that four states had bills pending in 2012.  He said that Washington, DC, Michigan, and South Carolina lawmakers had not indicated whether they would pursue legislation.  
Mr. Stephan said that brokers in certain states had sought to clarify laws related to when a state would tax a multi-state surplus lines transaction at another state’s tax rate.  He recommended that such laws require that a home state would tax at another state’s rate only after a compact in which the state was a member had taken effect.  Among other things, he said that he did not know when a Nonadmitted Insurance Multi-State Agreement (NIMA) would go into effect and that Nebraska had recently withdrawn from NIMA.   

Dan Maher of the Excess Line Association of New York (ELANY) said that, in addition to clearing taxes on surplus lines risk, SLIMPACT was envisioned to create uniform standards for multi-state transactions.  He said that ELANY had opposed federal insurance regulation and, instead, planned to work with states on a modernized regulatory system.  He said that he believed a widely adopted tax agreement with uniform allocation formulas would lift all states’ tax collections to levels higher than pre-NRRA tax receipts.  Mr. Maher also said, among other things, that:

· Industry had, in 2011, suggested that states tax 100 percent of multi-state premiums because a compact would not be operational before NRRA rules took effect.
· He hoped to continue working on SLIMPACT and to convert NIMA states to SLIMPACT. 
INTERSTATE INSURANCE PRODUCT REGULATION COMMISSION (IIPRC)
IIPRC Treasurer Commissioner Mike Consedine, PA, reported that the Compact comprised 41 jurisdictions representing 70 percent of the nationwide premium volume for asset-backed products.  He said that Alabama, Illinois, New Jersey, Nevada, and Oregon had joined the Compact in 2011.  He stated that he believed California, Florida, New York, and Washington, DC, would seriously consider Compact legislation in 2012.  He explained that Florida legislation narrowed the state’s participation to uniform standards and product lines that had already been adopted by the Compact. 
Karen Schutter of the IIPRC reported that IIPRC revenue had grown by 25 percent in 2011.  She said that 132 companies representing 55 percent of asset-backed premium had used the Compact.  She said that the IIPRC had recently implemented individual disability income standards and that all individual product standards had been completed.  She estimated that it would take two to three years to implement group standards.

Rep. Kennedy said that Rhode Island legislation had been introduced to discourage companies from filing directly with the state.  He said that, under the legislation, fees for filing with the state would increase to convince companies to file with the IIPRC.

Sen. Seward said that the New York Senate had passed bipartisan Compact legislation.  He suggested that the bill had not been brought up in the Assembly because of Insurance Department concerns and he thanked IIPRC representatives for working to alleviate any such concerns.   
PRODUCER LICENSING

David Eppstein of the National Association of Professional Insurance Agents (PIA) said that during a PIA meeting with FIO Director Michael McRaith, Director McRaith indicated that he was not interested in overseeing producer licensing.  Mr. Eppstein also corrected a handout that he had distributed, noting that the electronic licensing puzzle was “almost” complete as Massachusetts had not fully implemented electronic licensing, but was taking steps to do so. 
Wes Bissett of the Independent Insurance Agents and Brokers of America (IIABA) cited duplicative licensing and nonresident applications as serious issues of concern.  He said that a resident licensee had to get an agency license and had to register as a foreign corporation with a state’s Secretary of State before operating as a licensed agent in a nonresident state.  He also described nonresident state requirements that made a licensed agent go through the same review process that the agent’s home state should have completed.  To underscore the magnitude of the issue, Mr. Bissett cited IIABA data that 2.3 million licensed agents held 6.2 million licenses and that 232,000 agents were licensed in five or more states.  He said that licensing compliance made up 4.3 percent of smaller agency operating expenses.  
Bill Anderson of the National Association of Insurance and Financial Advisors (NAIFA) said that NAIFA had recently surveyed its membership regarding producer licensing concerns.  He said that he would share survey information with the Committee at the 2012 NCOIL Summer Meeting.
Sen. Faber indicated that the Committee would further discuss producer licensing in July.

MARKET CONDUCT
Rep. Keiser said that the NCOIL-NAIC Dialogue Committee would address market conduct exam issues during its meeting and said that the State-Federal Relations Committee could further discuss the item in July.  
HUD RESOLUTION

Sen. Faber asked for a two-thirds vote to waive the NCOIL 30-day rule and consider a Resolution Urging the U.S. Department of Housing and Urban Development to Refrain from Promulgating Any Regulation Intruding on the States’ Traditional Role as the Primary Regulator of Homeowners’ Insurance.  He said that he had submitted the proposed resolution following the NCOIL 30-Day deadline.  Mr. Humphreys read the resolution following a unanimous vote to waive the 30-day rule. 
Neil Alldredge of the National Association of Mutual Insurance Companies (NAMIC) reported that the U.S. Department of Housing and Urban Development (HUD) had proposed a rule that would allow it to intervene under the Fair Housing Act (FHA) in the issuance of homeowners’ insurance—particularly in underwriting and rating.  He said that every state had a law that said that rating and/or underwriting factors could not be unfairly discriminatory and that the HUD proposal would change the existing standard by authorizing HUD to determine what practices are unfair and prohibit their use.  He expressed concern that a rating/underwriting factor could be found to have a disparate impact and be discriminatory, even though it would not be “unfairly discriminatory” based on state law.  Mr. Alldredge called the resolution timely and suggested that HUD could finalize its rule shortly.             
Deirdre Manna of the Property Casualty Insurers Association of America (PCI) said that it was troubling that the proposed regulation singled out the “provision and pricing of homeowners’ insurance.”  She said that HUD was trying to use FHA authority to preempt state law and that it was important for NCOIL to send a message to HUD that any attempt to regulate insurance was prohibited under the McCarran-Ferguson Act.   
Rep. Kennedy said that it made sense for NCOIL to take action on the resolution and weigh in with HUD because of the rulemaking’s impact on homeowners insurance.  
Birny Birnbaum of the Center for Economic Justice (CEJ) said that the industry had provided incomplete information about HUD’s history of enforcing the FHA by neglecting to mention a “business necessity” provision that would allow a company to continue using existing practices.  He said that federal law says that unless there is a business necessity for a certain practice, a company must switch to one with a less discriminatory impact.  He stressed that “absent a showing of business necessity,” facially neutral policies which have a discriminatory impact on a protected class violated the FHA.  Mr. Birnbaum also said that:

· HUD had applied the FHA to homeowners insurance for decades.
· FHA application to homeowners insurance did not disrupt state insurance regulation.
· In an era when companies use data mining and access all sorts of consumer information, the ability of insurers to do things that do not have a discriminatory impact is much more available today than ten years ago.
Sen. Faber said that everyone agreed that certain discriminatory practices were unwise, unwarranted, and illegal.  He said that the question was whether HUD or the states should regulate disparate impact issues.  To the extent the issue addressed the regulation of insurance, Sen. Faber said, the states should regulate.  Mr. Birnbaum replied that the majority of states had done nothing to address the issue.  He reiterated that HUD’s decades-old determination that the FHA applied to homeowners insurance had not interfered with state regulation.    
Following further discussion of the roles of federal and state governments, among other things, the Committee voted unanimously to refer consideration of the proposed resolution to the NCOIL Property-Casualty Insurance Committee.  
ADJOURNMENT
There being no further business, the meeting adjourned at 4:15 p.m.  
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