NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE

BILOXI, MISSISSIPPI

FEBRUARY 25, 2012

MINUTES

The National Conference of Insurance Legislators (NCOIL) Life Insurance & Financial Planning Committee met at Beau Rivage Hotel & Casino in Biloxi, Mississippi, on Saturday, February 25, at 7:45 a.m.
Sen. Mike Hall of West Virginia, chair of the Committee, presided.
Other members of the Committee present were:

Rep. Greg Wren, AL


Sen. Neil Breslin, NY
Rep. Barry Hyde, AR


Assem. Nancy Calhoun, NY

Sen. Travis Holdman, IN

Sen. William J. Larkin, Jr., NY

Rep. Ron Crimm, KY


Sen. James Seward, NY

Rep. Barb Byrum, MI


Sen. Jake Corman, PA

Rep. Pete Lund, MI


Rep. Brian Kennedy, RI

Rep. George Keiser, ND

Rep. Charles Curtiss, TN


Sen. Carroll Leavell, NM

Other legislators present were:



Rep. Buddy Lovell, AR


Sen. David O’Connell, ND

Sen. Dan Morrish, LA


Sen. Keith Faber, OH

Sen. Tim Green, MO


Rep. Marguerite Quinn, PA

Rep. Jim Kasper, ND


Rep. Cindy Ryu, WA

Sen. Jerry Klein, ND

Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, Nolan Associates, NCOIL Deputy Executive Director


Michael Humphreys, Nolan Associates, NCOIL Director of State-Federal Relations

MINUTES

Upon a motion made and seconded, the Committee unanimously approved the minutes of its November 17, 2011, meetings in Santa Fe, New Mexico. 
CONTINGENT DEFERRED ANNUITIES

Nancy Bennett of the American Academy of Actuaries reported that annuity sales had increased dramatically over the last 20 years and that as sales increased, products became more complex by adding guarantees, such as guaranteed minimum death benefits and guaranteed living benefits (GLBs).  She estimated that 90 percent of variable annuities were sold with GLBs.  

Ms. Bennett described contingent deferred annuities (CDAs) as relatively new products designed to provide longevity risk protection.  She said that CDAs provided annuitants lifetime income payments after an investment account was exhausted.  Differentiating between CDAs and GLBs, she said that CDA policyholders retained ownership and control of “covered” assets, whereas insurers retain ownership and control with GLBs.  She explained that a CDA consumer would initiate a withdrawal program and would receive equal percentage withdrawals for life.  She said that once covered funds were exhausted due to market performance or withdrawals, the CDA would step in to provide lifetime benefits.         
Ms. Bennett also described regulatory uncertainty related to how CDAs should be legally defined and said that regulators were considering consumer protection and financial solvency issues.  
Rep. Crimm and Assem. Calhoun asked, respectively, about features that distinguished CDAs from other annuities and how withdrawal percentages were determined.  Ms. Bennett said that the major difference between CDAs and other annuities is that under a CDA, the underlying asset remains with a financial advisor, not an insurance company.  She said that insurer contracts with financial advisors governed withdrawal rates and investment restrictions, among other things.  

Responding to a question from Rep. Lund about the composition of underlying assets, Ms. Bennett said that the nature of the assets would be defined in the insurer-advisor contract and that mutual funds were the most common products. 

Following further discussion of asset management, Eric Nordman of the National Association of Insurance Commissioners (NAIC) reported on regulator activity. He said that regulators were dealing with issues related to whether CDAs are annuities or financial guarantees, if existing suitability rules need to be modified, and whether regulators should require CDAs to offer minimum nonforfeiture benefits, among other things.  
Mr. Nordman said that some regulators believe the product is a type of annuity, while at least one regulator sees them as a financial guaranty product.  He said that an NAIC CDA Subgroup would report preliminary results of its CDA analysis to the NAIC Life Insurance & Annuities (A) Committee at the NAIC Spring Meeting.  He said that regulators’ highest priority was to determine the proper classification of CDAs, and he noted that the American Academy of Actuaries had recommended to the Subgroup that CDAs be regulated as annuities.
Birny Birnbaum of the Center for Economic Justice (CEJ) explained that NAIC Life Actuarial Task Force (LATF) members noticed in 2011 that CDAs were being filed as different types of products in different states.  He said that regulators felt in some cases that companies were disguising the product filings and, as a result, that the products were not being appropriately regulated.  He said that CDAs raised a number of concerns and declared that the products were essentially derivatives.  He said that the New York State Insurance Department had opined that CDAs were financial guaranty insurance because they operate as insurance on a financial portfolio.  He also expressed concern regarding insurer solvency and said that another financial market crash could reveal systemic risk in the industry.  He noted that because CDAs were being filed differently across the states, a systematic approach to regulation/reserving did not exist.  
After additional discussion related to agent commissions and differences between CDAs and guaranteed living withdrawal benefits, Sen. Hall indicated that the Committee would further discuss CDA issues at the NCOIL Summer Meeting. 
RESOLUTION SUPPORTING NAIC/NASAA MODEL RULES

Sen. Leavell introduced a proposed Resolution in Support of Regulating the Use of Senior-Specific Certifications and Professional Designations that would, among other things, endorse NAIC and North American Securities Administrators Association (NASAA) model rules/regulations designed to prevent misleading and fraudulent marketing practices.  The Committee unanimously approved a technical amendment to include the Insured Retirement Institute (IRI) in a list of organizations supportive of the NAIC and NASAA models.  
Russ Iuculano of NASAA said that state securities regulators had been concerned about misleading professional designations that implied special expertise for advising seniors.  He reported that NASAA promulgated its Model Rule on the Use of Senior-Specific Certifications and Professional Designations in 2008 to curb abuses and that 30 states had adopted similar requirements by rule or by statute.  The model, he said, prohibits securities sellers’ use of senior-specific designations unless the designation is a bona fide credential.  He said that the model accomplished that by prohibiting use unless a designation has been accredited by an accrediting organization and by prohibiting the use of designations not legitimately earned. 

Mr. Iuculano said that Section 989A of the Dodd-Frank Act (DFA) established a mechanism to provide grants to states as an incentive to adopt NASAA/NAIC models.  He said that the state grant program was designed to give states flexibility to use funds for a variety of senior investor protection purposes.  Unfortunately, he noted, Consumer Financial Protection Bureau (CFPB) leadership disputes over unrelated matters had delayed funding of the grant program.  Mr. Iuculano expressed support for the draft NCOIL resolution and said that it would encourage states to adopt senior protections and send a message to the CFPB to move the grant program along.       
Rep. Keiser said that the states could have enacted senior investor protections years ago and that the states did not need the DFA to accomplish such goals.
Mr. Nordman reported that 31 jurisdictions had enacted an NAIC Model Regulation on the Use of Senior-Specific Certifications and Professional Designations in the Sale of Life Insurance and Annuities.  He said that the senior designation model—which he called an adjunct to the NAIC Unfair Trade Practices Act—established that misuse of senior-specific certifications/professional designations was an unfair and deceptive act.  
John Gerni of the American Council of Life Insurers (ACLI), John Fielding representing the National Association of Insurance and Financial Advisors (NAIFA), and Diana Noel of AARP expressed support for the draft NCOIL resolution and for the NAIC/NASAA models.

The Committee then approved a technical amendment to update the number of states that had enacted the NAIC model regulation.  Following a motion made and seconded, Committee members voted overwhelmingly to adopt the resolution, as amended.  Rep. Keiser voted against the motion.

U.S. HOUSE HEARING ON DEATH MASTER FILE

Mr. Humphreys reported that a U.S. House Ways and Means Subcommittee on Social Security held a February 2 hearing that focused on the history, accuracy, and use of a U.S. Social Security Death Master File (DMF).  He said that the hearing addressed Chairman Sam Johnson’s (R-TX) H.R. 3475, the Keeping IDs Safe Act of 2011, that would limit public DMF access.  Mr. Humphreys said that the hearing addressed possible fraud stemming from public access, DMF inaccuracies, and legitimate uses of the DMF—including by insurers, banks, and consumer reporting agencies.  He said that most interested parties, including a representative of the Social Security Administration, seemed agreeable to H.R. 3475 if it was amended to permit DMF access for uses deemed legitimate.  

UNCLAIMED LIFE INSURANCE BENEFITS 
Sen. Hall said that amendments had been introduced to an NCOIL Model Unclaimed Life Insurance Benefits Act that had previously been adopted at the 2011 NCOIL Annual Meeting.  Ms. Nolan suggested that the Committee first consider the amendments submitted in accordance with the NCOIL 30-day rule and then review amendments submitted following the 30-day deadline.  

Rep. Keiser said that Rep. Robert Damron (KY) had sponsored the model in 2011, that it had been introduced in four states, and that the industry was seeking amendments in those locations.  Rep. Keiser said that he had proposed amendments for NCOIL discussion purposes in order to address industry concerns, among other things.  He recommended that the Committee defer taking final action on the models until the NCOIL Summer Meeting to provide Rep. Damron—who could not attend the Spring Meeting—an opportunity to participate in the debate.  
The Committee then discussed proposed amendments submitted in advance of the 30-day deadline. Participants in the discussion included West Virginia Deputy Treasurer Carolyn Atkinson, on behalf of the National Association of Unclaimed Property Administrators (NAUPA); Mr. Gerni; Mr. Birnbaum; Scott Cipinko of the Consumer Credit Industry Association (CCIA); and Governor Jim Hodges of the National Alliance of Life Companies (NALC).  Legislators took the following actions: 

APPROVED
· amendments exempting policies to fund preneed funeral contracts, as well as credit life or accident and death insurance, from the model’s definition of “policy” 
CONSIDERED & DEFERRED 
· amendments that would: 

· exempt church and government groups from the model

· require insurers to compare policies to a DMF semi-annually, rather than quarterly 
· specify when insurers of group plans are required to confirm the possible death of an insured 
· delete “criteria reasonably designed” language when speaking to insurer conduct to identify potential DMF matches
Following discussion, Sen. Hall announced that the Committee would convene conference calls in advance of the NCOIL Summer Meeting to further consider the amendments.  He said the calls also would address amendments submitted after the Spring Meeting’s 30-day deadline that would further detail insurer requirements following a DMF match, as well as allow for consideration of a proposed Unclaimed Life Insurance Property Administration Model Act, introduced by Rep. Keiser.   
SUNSETTING MODEL LEGISLATION

SELF-EVALUATIVE PRIVILEGE
Mr. Humphreys said that an NCOIL Insurance Compliance Self-Evaluative Privilege Model Act—adopted in 1998 and readopted in 2001, 2004, 2006—was scheduled for Committee review as per NCOIL bylaws.  He said that the model protected the confidentiality of voluntary internal compliance audits to encourage insurers to conduct audits of their compliance programs and management systems.  Among other things, he noted that an NCOIL Market Conduct Surveillance Model Law said that states should enact the self-evaluative privilege model to encourage companies to identify and remedy insurance and other compliance issues. 

Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) said that NAMIC believed that self-evaluative privilege models encouraged internal audits that ultimately protect insurance consumers.  He said that eight states had adopted such models, and he encouraged NCOIL to readopt its model law.

Upon a motion made and seconded, the Committee unanimously readopted the NCOIL model law.
SECONDARY ADDRESSEE
Mr. Humphreys stated that an NCOIL Secondary Addressee Model Act was adopted in 1996 and readopted in 2001, 2004, and 2006.  He reported that the model provided that life insurance contracts covering persons 64 years of age and older that have been in force for at least one year shall not lapse for nonpayment of premium unless the insurer has mailed a notification of the impending lapse to the policyowner and to a specific secondary addressee.  He said that the model required insurers to notify an applicant of the right to designate a secondary addressee, among other things.   
Upon a motion made and seconded, the Committee unanimously readopted the NCOIL model law. 

ADJOURNMENT

There being no other business, the Committee adjourned at 10:00 a.m.
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