NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

STATE-FEDERAL RELATIONS COMMITTEE
ISLE OF PALMS, SOUTH CAROLINA
MARCH 5, 2010
MINUTES

The National Conference of Insurance Legislators (NCOIL) State-Federal Relations Committee met at the Wild Dunes Resort in Isle of Palms, South Carolina, on Friday, March 5, 2010, at   2:20 p.m.
Rep. Greg Wren of Alabama, chair of the Committee, presided.

Other members of the Committee present were:
Rep. George Keiser, ND

Rep. Charles Curtiss, TN

Sen. Keith Faber, OH


Rep. Gini Milkey, VT
Rep. Brian Kennedy, RI

Other legislators present were: 

Rep. Kurt Olson, AK


Rep. Carl Anderson, SC


Sen. Ralph Hudgens, GA

Rep. Larry Taylor, TX
Sen. Dan Morrish, LA


Rep. Hubert Vo, TX
Sen. Jerry Klein, ND


Rep. Bill Botzow, VT
Sen. Thomas Alexander, SC


Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

After motions made and seconded, the Committee voted unanimously to approve the minutes of its November 19, 2009, and November 20, 2009, meetings in New Orleans, LA.

FEDERAL INSURANCE LEGISLATION
Rep. Wren said that state legislators, governors, and regulators, among others, opposed federal insurance regulation and must continue to be vigilant in their opposition.  He said that legislators and regulators had an opportunity to work together toward targeted reforms. 

Mr. Humphreys reported on legislation to create a federal insurance office at the U.S. Treasury Department.  He said that the House had included language to create a Federal Insurance Office (FIO) in H.R. 4173, the Wall Street Reform and Consumer Protection Act, which he noted had passed in December.  He also reported that a draft Senate Restoring American Financial Stability Act would establish a similar Office of National Insurance (ONI).  Mr. Humphreys said that the FIO/ONI proposals provided for monitoring of the insurance industry, collecting of insurance information, representing the U.S. in international insurance matters, and negotiating and entering into international insurance agreements, among other things.  He stated that the FIO/ONI proposals could preempt certain state insurance measures.    
Rep. Wren then introduced a proposed resolution to oppose the ONI.  After a bylaws-required two-thirds vote to waive the NCOIL 30-day rule and to consider the resolution, Rep. Wren offered a friendly amendment to clarify that the resolution would oppose the ONI language in Title V of the Senate legislation, not the entire Title.  He also offered a technical correction to the draft.  The Committee unanimously approved the Resolution Opposed to Office of National Insurance Proposal (Title V) in Senate Banking, Housing and Urban Affairs Committee Print of Restoring American Financial Stability Act of 2009, as amended.     
Wes Bissett of the Independent Insurance Agents & Brokers of America (IIABA) cautioned that some in Washington would try to exploit the financial crisis to pursue federal regulation.  He urged legislators to remain alert and noted that House optional federal charter (OFC) legislation had 10 cosponsors.  He added that OFC proponent Sen. Tim Johnson (D-SD) could become the next chair of the Senate Banking Committee.  
Mr. Bissett also discussed producer licensing initiatives.  He said that the House had recently approved a National Association of Registered Agents & Brokers Reform Act, H.R. 2554.  He said that the IIABA would push to include the legislation in a broader Senate financial services bill.  He also noted that the National Association of Insurance Commissioners (NAIC) was reviewing states for compliance with Gramm-Leach-Bliley Act reciprocity requirements.     
Replying to a question from Rep. Keiser regarding proactive efforts to advance state regulation, Mr. Bissett recommended that states articulate the strength of state regulation.  He also urged legislators to consider targeted federal approaches to address insurance reforms, such as H.R. 2554, that would maintain state oversight.   
Kevin McKechnie of the American Bankers Insurance Association (ABIA) said that OFC proponents supported the FIO/ONI, federal surplus lines, and NARAB legislation because they thought the bills would be steps toward federal regulation.      
Sen. Hudgens asked why banks supported federal insurance regulation.  Mr. McKechnie replied that banks could not do in insurance what they could in securities.  He cited concerns related to market access and said that banks did not care whether states or Congress resolved their issues.  

INTERSTATE INSURANCE PRODUCT REGULATION COMMISSION
Ohio Insurance Director Mary Jo Hudson, Chair of the Interstate Insurance Product Regulation Commission (IIPRC), said that legislation to join the Compact was pending in Florida, Illinois, New Jersey, and New York.  She reported that Alabama, Nevada, and Oregon regulators had indicated their intent to pursue legislation in 2011.  

Rep. Wren expressed support for Compact legislation and said that the Alabama trial lawyers association had killed legislation in four consecutive years.   
Director Hudson then discussed a proposal to grant associate membership status to nonmember states that adopted Compact-approved product standards.  She also described an IIPRC-adopted self-certification rule that would allow companies to self-certify compliance with certain standards.  She said that regulators would determine whether the rule applied on a standard-by-standard basis.  

Regarding product standards, Director Hudson said that after holding four conference calls in January and February, the IIPRC had approved uniform product standards for variable annuities with guaranteed benefit features.  She also described a suite of ten (10) long-term care insurance standards that the IIPRC was developing.  She said that the standards included readability and advertising requirements and mandatory disclosures, among other things, and would not permit exclusions based on mental health disorders.  Director Hudson added that the standards, unlike other standards, would include a national rating standard.  
IIPRC Executive Director Karen Schutter said that 77 companies had registered with the IIPRC in 2010, compared to 75 in 2009.  She said that 2010 product filings had doubled 2009 numbers.  

Sen. Hudgens asked whether the regulators were familiar with a proposed resolution opposing the IIPRC guaranteed living benefits (GLB) standards that would be considered in the Life Insurance & Financial Planning Committee.  Director Hudson indicated that she planned to attend the session and said that the IIPRC had received many public comments about the standards.  She also outlined IIPRC Product Standards Committee and Actuarial Working Group reviews of the GLB standards.    
PROPOSED MARKET CONDUCT ANNUAL STATEMENT (MCAS) MODEL
Mr. Humphreys said that Sen. James Seward (NY) had introduced a draft Market Conduct Annual Statement Model Act at the 2009 Spring Meeting.  He said that the Committee had considered the draft in 2009 and had convened two conference calls after the Annual Meeting.  During the calls, he said, members discussed an Oklahoma MCAS statute—and ultimately determined to pursue the NCOIL model, reviewed interested-party markups, and considered an appropriate scope and purpose of MCAS.  He said that the Committee had deferred the scope/purpose discussion to the Spring Meeting.

Commissioner Holland, NAIC Secretary-Treasurer, called MCAS a critical part of a regulator’s ability to analyze a company and to monitor companies and national trends.  Among other things, she described NAIC efforts to review MCAS data elements and said that the NAIC had begun developing a system to receive MCAS data.  
Commissioner Holland said that state regulators would gather data under their exam authority.  She said that regulators who were concerned that their exam authority was insufficient had pursued laws or rules authorizing the data collection.  She explained that collection by the states would ensure confidentiality and that information would be transmitted to the NAIC.  She stated that the NAIC would not publish the data, adding that the states would determine how data would be made available in their respective jurisdictions. 
Commissioner Holland expressed concern that the proposed NCOIL bill could create some unnecessary duplication regarding filing interfaces and confidentiality agreements that could impede efforts to move the NAIC process forward.  She said that she appreciated NCOIL interest and would continue to work with state legislators.      

Rep. Keiser asked how MCAS data differed from exam data.  Commissioner Holland answered that some of the information was the same but that MCAS also involved aggregating the information.  She said that aggregating MCAS data allowed regulators to view activity in their jurisdictions within the context of a national picture, and could eliminate the need for exams.  Responding to a second question, Commissioner Holland said that the data elements alone did not tell a full story.  She said that the elements were used to develop ratios that regulators use to identify outliers.       
Birny Birnbaum of the Center for Economic Justice (CEJ) said that regulators used MCAS data to perform market analysis.  He provided a brief history of market analysis and said that its purpose was to improve the efficiency and effectiveness of market regulation.  
Mr. Birnbaum expressed support for the proposed NCOIL model’s use of a statistical-agent framework, but outlined concerns regarding confidentiality provisions and restrictions on how frequently a regulator could collect MCAS data.  He said that insurer trade secrets should be protected but that blanket confidentiality protections were inappropriate because, among other things, they would preclude the publication of insurer-specific information that could empower consumers.  Mr. Birnbaum stated that using consumer complaints as a gateway to collecting MCAS would be inappropriate and would turn the concept of market analysis upside-down.  
Ray Farmer of the American Insurance Association (AIA) summarized a markup submitted by various industry representatives that recommended changes to the scope of the draft bill, among other things.  He said that the proposed legislation and the markup were drafted narrowly to allow a regulator to collect and review MCAS information or to delegate such functions to a third-party.  He said that the models would also provide general rules to govern relationships and data confidentiality.  He said that MCAS data was not ripe for public consumption or comparison and could be used for unintended purposes.  He also said that some insurance company information was already public.  
Marty Mitchell of America’s Health Insurance Plans (AHIP) said that the draft bill’s purpose section should reflect what’s in the model and so be limited to data collection, sharing, and confidentiality and should not extend to analysis.   He said that in December Commissioner Holland had indicated that regulators would expand MCAS to include health insurance.  He asked Committee members to step back and consider how the model could impact existing health insurance data-collection initiatives.                    
Rep. Keiser said that he thought some data was appropriate for public consumption and should be made available while other data was proprietary in nature and should be maintained as confidential.  He said that data presented for public consumption should be prepared carefully.
After further discussion of data confidentiality, Rep. Wren outlined an interim schedule for consideration of the MCAS model.  He suggested giving interested parties 30 days to submit markup legislation and then having NCOIL staff disseminate the comments.  He said that the Committee could then convene a conference call or series of conference calls prior to the Summer Meeting to discuss them.  
Following a motion made and seconded, legislators approved Rep. Wren’s suggested timeline and deferred consideration of the draft Market Conduct Annual Statement Model Act to the NCOIL Summer Meeting.
ADJOURNMENT
There being no further business, the meeting adjourned at 4:00 p.m.  
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