NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

ISLE OF PALMS, SOUTH CAROLINA
MARCH 6, 2010
MINUTES

The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Wild Dunes Resort in Isle of Palms, South Carolina, on Saturday, March 6, 2010, at 7:45 a.m.
Sen. Ann Cummings of Vermont and Rep. Charles Kleckley of Louisiana, co-chairs of the Committee, presided.

Other members of the Committee present were:


Rep. Greg Wren, AL


Assem. Nancy Calhoun, NY

Sen. Ralph Hudgens, GA

Sen. James Seward, NY

Sen. Ruth Teichman, KS

Sen. Keith Faber, OH


Rep. Ronald Crimm, KY

Sen. Jake Corman, PA


Rep. Susan Westrom, KY

Rep. Brian Kennedy, RI


Sen. Dan Morrish, LA


Rep. Charles Curtiss, TN


Rep. George Keiser, ND

Rep. Gini Milkey, VT
Other legislators present were:

Rep. Kurt Olson, AK

Sen. Jerry Klein, ND


Sen. Neil Breslin, NY


Sen. Thomas Alexander, SC


Rep. Leon Hall, SC


Rep. Bill Botzow, VT


Sen. Mike Hall, WV
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

The Committee voted unanimously to approve the minutes of its November 20, 2009, meeting in New Orleans, Louisiana.
FEDERAL HEALTHCARE REFORM UPDATE
Mr. Estey said that the U.S. Senate had passed H.R. 3590, the Patient Protection and Affordable Care Act, on Christmas Eve by a 60 to 40 party-line vote.  He said that Republicans, however, had then won a January special election that dissolved the Democrats’ 60-seat, filibuster-proof, majority, and that subsequently, efforts to merge H.R. 3590 with a House-passed bill had stalled. 
Mr. Estey said that the President on February 11 released an outline of what he wanted in a final bill.  He said the President proposed, among other things, using H.R. 3590 as the framework for a final measure while making necessary changes to gain House approval, including removal of contentious state-specific Medicaid and Medicare deals; expanding the Medicare prescription drug benefit for seniors; increasing state Medicaid aid to help with expansions; and establishing a new federal authority to review premiums.  He said the President also held a February 25 summit to advance bipartisan healthcare reform ideas. 

Mr. Estey said that on March 3, the President urged Congress to move forward with a final healthcare bill, and that “Americans deserve a final up-or-down vote,” which seemed to signal his support for use of a controversial Senate procedure known as “reconciliation.”   He said that reconciliation would require only 51 Senate votes for passage, but that each bill provision would need to directly impact the deficit.  
In closing, Mr. Estey said the President had provided Congress a timeline of two weeks to consider the measure.

MCCARRAN-FERGUSON REPEAL
Julie Gackenbach of Confrere Strategies reported on H.R. 4626, the Health Insurance Industry Fair Competition Act, which would repeal the antitrust exemption for health insurers provided under the McCarran-Ferguson Act of 1945.  She said the U.S. House of Representatives had approved the bill by a vote of 406 to 19 on February 24, but the Senate hadn’t taken any action.  She said that supporters of H.R. 4626 believed health insurers had an unfair advantage and that the exemption allowed for bid-rigging, price collusion, and other anti-competitive behaviors, despite state regulator authority to address these issues.  She said the bill, in her opinion, was an ill-conceived and unnecessary attempt to address concerns of market concentration and rising healthcare premiums.   

Ms. Gackenbach said the Senate had stricken similar language to repeal the exemption for both health and medical liability insurers, grant the Federal Trade Commission (FTC) authority to study, and review all lines of insurance regulation in H.R. 3590, the Patient Protection and Affordable Care Act.
In response to a question from Sen. Seward about the bill’s impact on state insurance regulation, Ms. Gackenbach said the repeal would create dual regulatory layers by permitting the federal government to, in addition to states, apply antitrust laws and regulations to health insurers, when they were unable to before.  
FEE SCHEDULES FOR UNCOVERED DENTAL SERVICES

Rep. Kennedy reintroduced a proposed NCOIL Model Act Banning Fee Schedules for Uncovered Dental Services, which the Committee had deferred consideration from the 2009 New Orleans Annual Meeting.  He said that the model was based on a 2009 Rhode Island law and was an important issue for NCOIL to address.
Mr. Estey said the bill would, among other things, ban controversial contract provisions between dentists and dental insurance plans that discount dentist prices for non-covered services and other benefits not paid for by insurers.  He said the bill would also prevent any plan from renting, assigning, or leasing the network agreement to third-party plans that use such contracts.
Dr. David Walker of the American Dental Association (ADA) said that in 2010, the proposed NCOIL Model Act Banning Fee Schedules for Uncovered Services was introduced in 28 states to address the growing use of the controversial dental insurance practice.  He said that dentists appreciate the benefits of insurance networks, but that new contracts with discounted fees for things not negotiated under contracts were unfair.  He said that if dental insurers are allowed to continue this practice, uninsured patients that pay out-of-pocket would be impacted by cost-shifting.  

Dr. Walker said that dentists are small business owners who can’t organize or more effectively leverage insurer negotiations because of antitrust laws.  He said that legislative ban, as prescribed by the proposed NCOIL model, was the appropriate course of action.  
Patrick Quinlan, on behalf of the Rhode Island Dental Association, said that consumers could purchase a $250 annual dental card, for example, and then automatically receive a 30 percent discount on every service provided by a participating dentist.  He agreed with Dr. Walker and said insurers setting prices for things they don’t cover is both ironic and unfair and that dentists, despite an ability to freely enter into contracts, have no bargaining power with insurers.  He said this was a contract law issue, but that it was too costly for dentists to challenge the insurers in court.
Kris Hathaway of the National Association of Dental Plans (NADP) said that these discount services have been part of contracts between dentists and insurers for over 30 years; dentists often viewed these contract terms favorably; and that NADP member plans saw no evidence of cost shifting.  She said that in California and Pennsylvania, the discounts impacted dentists’ bottom lines by less than two-percent, but saved consumers an estimated $41 million.
Rick Ramsay of America’s Health Insurance Plans (AHIP) said that the proposed NCOIL model could disproportionately impact seniors, who would face higher out-of-pocket costs.
Michael Hickey of MetLife, Inc., said that his company had used such discounts since the 1980s.  He said that MetLife dentists know up front what they will be paid for all services; and that fees are broken down by region under the plan, regardless of whether the service is covered.
Rep. Westrom said that a $1,500 annual maximum seemed low and asked how insurers could dictate charges for things they don’t cover or reimburse as part of a contract.  In response, Ms. Hathaway said that less than five percent of enrollees exhaust their annual maximum and that premiums have stayed low because of this.  Mr. Ramsay said that employers, not insurers, decide what the benefits are—including annual maximum amounts.  Dr. Walker said that the average annual maximum hasn’t really changed since he started practicing in 1981, which is also problematic.  
Rep. Keiser said that insurers should negotiate for any discounted prices and he didn’t support the argument of “We’ve been doing it forever, therefore it is okay.”  He said that if dental insurance becomes less valuable because of the model’s restrictions, however, employers would drop coverage and employees visit the dentist less often, which would also decrease dentists’ revenue.

In response to Rep. Keiser, Mr. Hickey said that insurers would love to sell more “robust” contracts, but that benefits are an employer’s decision.  He said that dentists can choose not to sign a contract if they think it’s unfair.  
Rep. Curtiss asked how large the discounts were.  Dr. Walker responded that in Washington State, it was a 20 percent average discount and a substantial loss for small business owners.  Mr. Quinlan added that in Rhode Island, the discount was 30 percent. 
Rep Curtiss also said that the NCOIL model could result in consumers being price-gauged once they exhaust an annual maximum amount and dentists can charge much higher prices for any routine, otherwise-covered, service.   Other legislators including Sen. Cummings, Sen. Corman, and Assem. Calhoun, shared these concerns and said the model shouldn’t allow dentists to charge higher prices for routine services. 
Mr. Quinlan said that the major issue for dentists was the setting of fees on services the insurers refuse to cover, such as cosmetics.  Dr. Walker said that, as a business practice, he routinely charged patients the contracted discount even if they exceeded the annual maximum.  Mr. Quinlan said some states had looked to define those prices as “covered services” under the insurance contract, which therefore would require dentists to charge patients the same price after he/she goes over the annual maximum amount.
Rep. Milkey disagreed with the model legislation on the grounds that it would have varying impacts across the states.  She said the NCOIL model would shift costs and negatively impact consumers in states where discounts are already used. She said the dentists, however, would take a financial hit in states where discounts would take effect for the first time without passage of the NCOIL model. 

Upon a motion made and seconded, the Committee voted to defer consideration of the model act to the July Summer Boston Meeting, but directed NCOIL staff to produce a markup for legislator and interested party comment prior to the NCOIL Summer Meeting.

BALANCE BILLING DISCLOSURE MODEL
Rep. Kleckley briefly updated Committee members on Louisiana efforts to address balance billing problems.  He said that legislative leaders had assembled groups of interested parties to look at all possible solutions, including transparency, full consumer disclosure, balance billing bans, and fair reimbursement rates.  He said that he believed that balance billing bans and/or government-mandated rates would have negative consequences, such as a continued decrease in doctor availability.  He said the Louisiana legislators were therefore pursuing full transparency and disclosure legislation, based in part on the work of NCOIL, during their upcoming 2010 legislation session.
Mr. Estey briefed the Committee on a proposed NCOIL Healthcare Balance Billing Disclosure Model Act, which had been developed during three interim conference calls since the 2009 November NCOIL Annual Meeting.  He said the model, which was based on Texas and Louisiana laws, would target transparency, accountability, and disclosure among hospitals, hospital-based physicians, and insurers.  He said the model was an attempt to address the lack of information available to consumers about the insurance status of radiologists, anesthesiologists, and pathologists providing treatment in hospitals. 

During an hour-long working session to consider several amendments, the Committee:
· removed the word “emergency” from the Subsection 3(C) definition
· replaced “healthcare practitioner” with “healthcare provider” throughout the model

· excluded emergency medical care and treatment from the model’s requirements
· expanded the model’s scope to include all healthcare facilities and facility-based physicians
· increased written disclosures from hospitals to consumers during preadmission

· made subsection 5A(1)(b) hospital disclosures necessary only when facility-based physicians are out-of-network 

· amended the definition of facility-based provider to mean an individual or group 
Kevin Wrege of the Council of Affordable Health Insurers (CAHI) urged legislators to exempt hospitals from the model’s requirements if all facility-based physicians and physician groups share the same insurance networks as the hospital.  He said that this would incentivize hospitals and facility-based physicians to participate in networks, eliminate a need for balance bills, and help consumers.  

Dr. Bregier of the American College of Emergency Physicians (ACEP) disagreed, saying that fair payment was at the heart of the balance billing issue, and that physicians wouldn’t need to balance bill consumers if they received adequate out-of-network payments.  Berkley Durbin of Medicine Louisiana agreed with Dr. Bregier and said that more reasonable payments to out-of-network providers would help alleviate the problem because there would be no need to make up the difference by billing consumers
Elizabeth Schumacher of the American Medical Association (AMA) said network adequacy and was also a root cause of balance billing and that insurers should contract with an adequate number of hospitals, primary care physicians, and specialists in a region.  Ms. Schumacher said adequate provider networks would allow consumers to stay in-network and not incur balance bills because of more available in-network options.  
Mr. Ramsay said that “balance billing” is a broadly used term applied to many different circumstances.  He said that legislators should focus on the non-emergency hospital-based physician problems, where a consumer has more choice and flexibility in what hospital, doctor, and specialists they see.

In response, Assem. Calhoun agreed that the insurance participation of hospital-based physicians lacked transparency and was an area in need of focus and attention.  She cited facility-based physician groups in her legislative district who did not participate in any networks because of leverage.  She said that physicians should be paid fairly, but that consumers shouldn’t be hit hard with bills they don’t see coming but must pay.

Upon a motion made and seconded, the Committee unanimously voted to defer the model for further consideration during interim subcommittee conference calls and at the July Summer Meeting.

ADJOURNMENT
There being no other business, the Health, Long-Term Care & Health Retirement Issues Committee adjourned at 9:45 a.m.
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