NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

FINANCIAL SERVICES & INVESTMENT PRODUCTS COMMITTEE
ISLE OF PALMS, SOUTH CAROLINA
MARCH 5, 2010
MINUTES

The National Conference of Insurance Legislators (NCOIL) Financial Services & Investment Products Committee met at the Wild Dunes Resort in Isle of Palms, South Carolina, on Friday, March 5, 2010, at 10:00 a.m.

Assem. Joseph Morelle of New York, chair of the Committee, presided.

Other members of the Committee present were:

Rep. Greg Wren, AL


Rep. Brian Kennedy, RI

Sen. Ruth Teichman, KS

Rep. Charles Curtiss, TN
Rep. George Keiser, ND

Sen. Ann Cummings, VT

Sen. Keith Faber, OH

Other legislators present were: 

Sen. Ralph Hudgens, GA

Rep. Larry Taylor, TX

Rep. Chuck Kleckley, LA

Rep. Bill Botzow, VT
Sen. Jerry Klein, ND

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES

After motions made and seconded, the Committee voted unanimously to approve the minutes of its November 19, 2009, and November 20, 2009, meetings in New Orleans, LA.

FEDERAL FINANCIAL SERVICES REGULATORY OVERHAUL
Mr. Humphreys reported that the U.S. House had passed H.R. 4173, the Wall Street Reform and Consumer Protection Act, on December 11.  He said that Senator Christopher Dodd (D-CT) soon may release a revised version of his companion proposal, which he had unveiled in November.  He said that after Sen. Dodd had circulated the bill recently, Senate Banking Committee members had sought to develop a consensus draft.  Mr. Humphreys noted that recent efforts had reached a standstill over authority in a proposed Consumer Financial Protection Agency (CFPA).  

Mr. Humphreys said, among other things, that Sen. Dodd’s Restoring American Financial Stability Act would subject certain insurers to new systemic risk regulation and to federal resolution authority and assessments.       
Iowa Insurance Commissioner Susan Voss, National Association of Insurance Commissioners (NAIC) President-Elect, noted discussions that the NAIC had had with federal agencies to explain how insurance worked and the need to maintain state regulation.  She said that the NAIC recognized areas, such as in international treaties, where states may need federal assistance.  
Kevin McKechnie of the American Bankers Insurance Association (ABIA) said that Dodd’s bill might not completely exempt insurance from the CFPA.  He cautioned that although insurance products would be exempted from the scope of the CFPA, they could be brought under its jurisdiction by defining “extending credit” to include ancillary products—which, he said, could include insurance products.  He said that the ABIA was strongly committed to defeating the CFPA, as envisioned.  

Julie Gackenbach of Confrere Strategies said that the CFPA would have authority over privacy and adverse-action notices, which would dramatically impact insurers.  

Regarding the systemic risk aspects of the Dodd bill, Ms. Gackenbach expressed concern that certain Senators wanted to bring insurers into a new federal resolution regime during “extraordinary circumstances.”  She said that as then drafted H.R. 4173 would maintain state insolvency systems.  She opposed provisions in the House and Senate bills that would allow insurer assessments to fund the federal resolution authority.  Aside from the reform bills, she cautioned that the Administration had recently proposed a financial crisis recovery fee that would be imposed on certain financial institutions, including many insurers.          
Responding to questions from Rep. Keiser regarding state and insurance industry efforts to address systemic risk, Commissioner Voss said that regulators had explained to federal representatives that insurance companies generally did not pose systemic risk, but other related and unregulated entities could.  She and Mr. McKechnie discussed a perception in Washington, DC, that regulators should cast a wide net to catch a broad array of financial products.      
Rep. Keiser then referenced AIG’s financial troubles and asked about information-sharing between state and federal regulators.  Commissioner Voss said that there was no need for federal regulation or for a law to require good communication between regulators. 

After additional discussion between legislators and Commissioner Voss regarding AIG, Mr. Humphreys said that H.R. 4173 would create a Financial Services Oversight Council (FSOC) to monitor financial markets.  He said that the FSOC would comprise federal regulators and state banking, insurance, and securities regulators.  He said that a proposed Agency for Financial Stability in the Senate draft would not include state officials.        
Rep. Keiser said that states and state regulation advocates could be more proactive and recommend solutions to Congress, as NCOIL had with its Credit Default Insurance Model Legislation.  Commissioner Voss cited introduction of H.R. 2733, the Fixed Indexed Annuities and Insurance Products Classification Act, which would affirm state regulation of fixed indexed annuities, as an example of proactive state activity.     

Assem. Morelle then overviewed a resolution that he had sponsored with Reps. Robert Damron (KY) and Greg Wren (AL).  After a bylaws-required two-thirds vote to waive the NCOIL 30-day rule and to consider the resolution, Assem. Morelle said the resolution would assert that insurers should not be subject to federally directed regulation or to a new federal resolution authority.  He said the proposal also stated that insurers should not be forced to pay for the resolution of failing systemically risky non-insurers.  
After further discussion, the Committee unanimously approved the Resolution Urging the Senate Banking, Housing and Urban Affairs Committee to Exclude Insurers from Systemic Risk Regulation and Assessments for the Resolution of Systemically Risky Companies. 

SURPLUS LINES REGULATION

Steve Stephan of the National Association of Professional Surplus Lines Offices, Ltd. (NAPSLO) reported that the federal Nonadmitted and Reinsurance Reform Act (NRRA) had been included in the regulatory reform bills.  He called the surplus lines portions of the bills non-controversial.

Dan Maher of the Excess Line Association of New York (ELANY) said that a proposed Surplus Lines Insurance Multi-State Compliance Compact (SLIMPACT) would pick up where the NRRA ended.  He said it would create a clearinghouse that would allow states to collect all of the taxes that they were entitled to on multi-state risks and would make paying taxes more efficient for brokers.  He thanked NCOIL for its support of SLIMPACT and said that SLIMPACT advocates had been working with the NAIC and with individual regulators to build momentum for it.    
Responding to a question from Sen. Hudgens about outreach efforts, Mr. Maher said that SLIMPACT advocates had been reaching out to regulators because they had found that insurance legislation moves more quickly with support from a state’s chief regulator.  He said that advocates would also continue outreach to state legislators.  He added that SLIMPACT drafters were looking to create a two-tiered approach by creating voting and associate memberships—noting that associate memberships could be available to states that wanted to use the clearinghouse facilities but that did not want to adopt compact legislation.  
Rep. Kennedy asked if there was a holdup at the NAIC.  Mr. Maher said that SLIMPACT advocates had received good feedback from the head of a Surplus Lines Task Force, but that it had been hard to get broader momentum for SLIMPACT.  
CREDIT DEFAULT INSURANCE/SWAPS

Assem. Morelle directed legislators to a December 7 letter that NCOIL had sent to Congress, overviewing NCOIL Credit Default Insurance Model Legislation.   

Mr. Humphreys said that Congressional reform bills included sections on derivatives regulation that sought to enhance market transparency by requiring standardized transactions to be centrally cleared and traded on exchanges.  He reported that the House legislation had been amended to include language that said that credit default swaps (CDS) could not be regulated as insurance.    

Ray Farmer of the American Insurance Association, speaking on behalf of The Surety & Fidelity Association of America, asked that legislators consider an amendment to the NCOIL Credit Default Insurance Model Legislation.  He recommended an amendment to clarify that surety bonds were not considered credit default insurance.  He said that the amendment was consistent with New York State Article 69, governing financial guaranty insurance.    

Larry Diehl of the Consumer Credit Industry Association (CCIA) recommended a similar amendment to exclude credit insurance, unemployment insurance, and mortgage guaranty insurance from the definition of credit default insurance.  

Teresa Casey of the Association of Financial Guaranty Insurers (AFGI) asked the Committee to consider an amendment to allow credit default insurers to provide credit enhancement on a type of asset that, she said, had been a significant and untroubled line of business for financial guaranty insurers.  She said that the line of business—guaranteeing “synthetic” collateralized debt obligations—had been authorized under Article 69.      

Assem. Morelle said that he would defer action on the items to the July NCOIL Meeting.  
ADJOURNMENT
There being no further business, the meeting adjourned at 11:00 a.m. 
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