NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE
ISLE OF PALMS, SOUTH CAROLINA
MARCH 5, 2010

MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Wild Dunes Resort in Isle of Palms, SC, on Thursday, March 5, 2010, at 8:00 a.m.
Sen. Ruth Teichman of Kansas, chair of the Committee, presided.
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Sen. David Bates, RI

Rep. Steven Riggs, KY


Rep. Brian Kennedy, RI

Rep. Chuck Kleckley, LA

Rep. Charles Curtiss, TN

Rep. Dan Morrish, LA


Rep. Hubert Vo, TX

Rep. George Keiser, ND

Rep. Gini Milkey, VT



Sen. Jerry Klein, ND



Other legislators present were: 

Rep. Barry Hyde, AR


Sen. William Walaska, RI

Sen. Ralph Hudgens, GA

Rep. Larry Taylor, TX


Rep. Susan Westrom, KY

Rep. Bill Botzow, VT





Sen. Neil Breslin, NY


Sen. Ann Cummings, VT 

Sen. Ronnie Cromer, SC






Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES
After a motion made and seconded, the Committee voted unanimously to approve the minutes of its November 19 and 21, 2009, meetings in New Orleans, Louisiana. 

PROPOSED AFTERMARKET CRASH PARTS MODEL ACT
Rep. Curtiss, immediate past chair of the Committee, said that a proposed Model Act Regarding Motor Vehicle Crash Parts and Repair would promote transparency in crash part repair and replacement, as well as address safety and other issues related to certification of aftermarket crash parts.  
Rep. Curtiss also said that legislators had held conference calls in October 2009 to develop a draft for Annual Meeting review, as per a Committee decision at the 2009 Summer Meeting.  He stated that time constraints at the Annual Meeting had prevented the Committee from considering the issue.
SECTION 2:  DEFINITIONS 
Ms. Thorson reported that legislators on the October calls had added definitions of “certified aftermarket crash part,” “refurbished crash part,” and “salvaged crash part” to the draft model, as the terms appear throughout the bill.  She said the Automotive Recyclers Association (ARA) had suggested substituting the “refurbished” and “salvaged” definitions with proposed definitions of “remanufactured” and “recycled,” respectively.
Eileen Sottile of LKQ Corporation, speaking on behalf of ARA, said that “remanufactured” and “recycled” were terms consistent with current industry practices and terminology.  In response to a question from Rep. Keiser, she noted that “recycled” was a term the industry used in reference to itself.  
Rep. Riggs moved to substitute the definition of “refurbished” with that of “remanufactured.”  Following Committee discussion, legislators approved Rep. Riggs’ motion in a 12 to 4 vote.  Those opposed were Sen. Corman, Rep. Curtiss, Rep. Milkey, and Rep. Olson.
Rep. Wren moved to substitute the definition of “salvaged” with that of “recycled.”  The Committee approved his motion via voice vote.

SECTION 3:  DISCLOSURE AND PRIOR CONSENT 
Ms. Thorson reported that Section 3 of the proposed model law would impose requirements on auto body repairers, including various standards for disclosure and consumers’ prior consent.
AUTO-BODY INDUSTRY COMMENTS
Phil Mosley, as president of the U.S. Alliance of Collision Professionals (ACP), opposed the Section 3 provisions.  He said, among other things, that repairers often have no direct knowledge of—and therefore could not disclose—the manufacturer of a crash part.  He also said that requiring a body shop to get prior consumer consent whenever costs exceeded an estimate would tie the shop’s hands.  

He said that it would be difficult, for instance, to recoup expenses for long-term vehicle-storage, since costs accrue daily and there often is no set time for pickup. 

Mr. Mosley then suggested that an auto body shop’s commercial liability coverage would not insure against faulty work performed by a third-party subcontractor.  Sen. Faber asserted that it would.
Bob Redding of the Automotive Services Association (ASA) suggested that the Committee amend Section 3 to require that a customer provide prior written consent for any part used in a repair.  George Cook of the Alliance of Automobile Manufacturers (AAM) supported his suggestion.

AFTERMARKET CRASH-PART INDUSTRY COMMENTS
Ms. Sottile and Jack Gillis of the Certified Automotive Parts Association (CAPA), who also represented the Consumer Federation of America (CFA), opposed Mr. Redding’s notion of requiring prior written consent for parts used.  They said, among other things, that such a provision could unfairly discriminate against non-original equipment manufacturer (OEM) crash parts.

Ms. Sottile of LKQ also raised concerns regarding a Section 3 provision that would allow a customer to see parts’ invoices.  She said that although the draft model would authorize a body shop to redact pricing information, LKQ believed that if a shop failed to do so, customers might try to negotiate lower prices for LKQ parts and LKQ competitors might have access to the company’s wholesale discounting data.
SECTION 4:  USE OF NON-OEM CRASH PARTS

Ms. Thorson reported that Section 4 of the proposed model law would restrict when insurers could specify use of non-OEM parts, as well as would require certain insurer disclosures.
Ms. Thorson said there were two proposed amendments to Section 4.  The first amendment, she said, would delete Section 4.A.iii, which would require an insurer to pay for any needed part modifications.  She said legislators on the October calls had deferred their review of the amendment until additional Committee members could discuss the issue.

PROPOSED OEM/NON-OEM EQUIVALENCY AMENDMENT
Ms. Thorson said that the second amendment, sponsored by Rep. Kennedy, would add the following sentence to Section 4.A.ii:

Replacement crash parts certified to meet the standards set by an American 
National Standards Institute (ANSI)-recognized entity may be deemed equivalent 
to corresponding OEM crash parts.

Rep. Kennedy explained that this “equivalency” sentence had appeared in earlier drafts of the proposed model but that legislators on an October 20 call had inadvertently deleted it.  He said that at the time, legislators had believed that their new “certified aftermarket crash part” definition would encompass the same meaning.

OPPOSITION
Mr. Cook of AAM and Michael Cammisa of the Association of International Automobile Manufacturers (AIAM) each said, among other things, that certified aftermarket crash parts were inherently of lesser quality than OEMs.  Toby Chess, representing the Society of Collision Repair Specialists (SCRS), agreed, stating that non-OEMs used inferior materials that made the parts unsafe. 
Patrick McGuire, an attorney representing General Motors, asserted that the Section 4.A.iii language requiring an insurer to pay for any needed modifications contradicted the idea that aftermarket crash parts were equivalent to OEMs.  He also said, among other things, that insurers should be held liable whenever modifications were made.     
SUPPORT
Mr. Gillis challenged assertions that non-OEM parts were unsafe, pointing to Toyota recalls of accelerator pedals as proof that car-company parts can be defective.  
Mr. Gillis also stated that crash-part certification, such as performed by CAPA, gave consumers choice without sacrificing crash-part quality.  He said that blind tests conducted by a Collision Industry Conference (CIC) had demonstrated that CAPA-certified aftermarket crash parts often were of better quality than corresponding OEMs.
SECTION 4 QUESTIONS & ANSWERS 
Responding to Rep. Milkey’s concerns regarding whether certified crash parts were subject to a recall process similar to that of OEMs, Mr. Gillis said that CAPA had two initiatives related to part defects.  
He described a program in which auto-body repairers register with CAPA the certified parts that they used, in exchange for future CAPA notices of quality defect.  He said the program suffered from limited body-shop participation.  Regarding the second effort, Mr. Gillis said that CAPA, as a general practice, tracked part quality and decertified parts that no longer met CAPA standards.  

Rep. Milkey asked how consumers would know when CAPA had decertified a part.  Mr. Gillis responded that a body shop would be responsible for notifying a consumer.  He said that, should there be a safety concern, the National Highway Traffic Safety Administration (NHTSA) could recall the part and notify customers.  Rep. Milkey expressed concern that there was no consistent mechanism for consumer disclosure.
Rep. Riggs suggested that consumers may not know enough to recognize part quality and that they should rely on their body shops to make suitable decisions.  Mr. Gillis agreed, commenting that independent certification standards give consumers comfort that the crash parts on their vehicles were of sound quality.  
Mr. Redding of ASA disputed Mr. Gillis’ comments regarding the Toyota recalls and NHTSA activity.  He said that the Toyota parts in question were not crash parts and that although NHTSA had authority to recall crash parts, it had chosen not to do so.    

OTHER COMMENTS 
Sen. Faber expressed concern regarding proposed Section 4(A)(i), which would require an insurer to disclose up front that it specified use of a certain type of crash part.  He said the proposed language in the model could be problematic if an insurer chose to use an OEM part in a repair, for instance, rather than an initially specified aftermarket.  
Sen. Walaska compared crash parts to other car parts and said that car dealerships often used aftermarkets when they did not have ready access to corresponding OEMs.     
Mr. Cook of AAM said that the way to determine equivalency was not through an amendment to the proposed NCOIL model act, but through allowing consumers to decide for themselves the parts they want.    
Mr. Chess of SCRS overviewed in detail various materials and crash parts that he said proved aftermarket inferiority.  However, Ms. Sottile of LKQ responded that car companies do not consistently use the same materials for individual OEM parts and that Mr. Chess’ comparisons were misleading.
Ms. Sottile added that LKQ warranties its aftermarket parts.
Rep. Keiser offered an amendment to Section 3, regarding disclosure and prior consent.  He proposed revising Subsection I to specify that a person who violated Section 3 requirements would need to remedy the problem within 30 days of a complaint being filed with an insurance department.  After 30 days, he said, the person would be guilty of a misdemeanor if he/she had failed to resolve the issue.  Rep. Keiser commented that giving a clear, 30-day window would be an objective way to assign penalty.  He said that he would submit the amendment in time for the Boston Summer Meeting 30-day deadline.
CHINESE DRYWALL DEFECTS/LIABILITY

Ms. Thorson reported that in the mid-2000s, during a housing boom and reconstruction following the 2005 hurricane season, building contractors began using imported Chinese drywall to meet demand.  She said that sulfurous gases emitted by the drywall were corroding plumbing, wiring, and appliances, among other items, and that homeowners were complaining of health impacts.  She said that Southern Florida was among the areas most affected.
Ms. Thorson noted that standard homeowners’ policies do not cover product liability.  She overviewed homeowner litigation related to the defective drywall, including the establishment of a large contracting company’s asbestos-like trust for homeowner claims.
Ms. Thorson outlined recent Consumer Product Safety Commission (CPSC) activity.  She said an initial CPSC study had found no connection between the Chinese drywall and either the corroded metal or health impacts.  She said that a second CPSC study, however, had found such links.

South Carolina Insurance Director Scott Richardson, on behalf of the National Association of Insurance Commissioners (NAIC), said that more than 100,000 homes might be affected by defective drywall.  He said the issue had consequences for product liability and health insurance coverage and that, according to an NAIC estimate, $25 billion in claims were possible.  Director Richardson also said, in part, that regulators would consider the issue at the March NAIC Spring Meeting. 

ADJOURNMENT

There being no further business, the meeting adjourned at 9:50 a.m.
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