NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE
AUSTIN, TEXAS
NOVEMBER 20, 2010

MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Hilton Austin Downtown in Austin, Texas, on Saturday, November 20, 2010, at 10:45 a.m.
Sen. Ruth Teichman of Kansas, chair of the Committee, presided.

Other members of the Committee present were:

Rep. Kurt Olson, AK


Sen. William Larkin, Jr., NY


Rep. Barry Hyde, AR


Sen. James Seward, NY


Sen. Ralph Hudgens, GA

Sen. Keith Faber, OH



Sen. Vi Simpson, IN


Rep. Jay Hottinger, OH

Rep. Ron Crimm, KY


Sen. Jake Corman, PA

Rep. Robert Damron, KY

Rep. Robert Godshall, PA



Rep. Steven Riggs, KY


Rep. Brian Kennedy, RI



Rep. Chuck Kleckley, LA

Rep. Charles Curtiss, TN


Rep. George Keiser, ND

Rep. Craig Eiland, TX

Rep. Don Flanders, NH

Rep. Larry Taylor, TX



Sen. Carroll Leavell, NM

Rep. Hubert Vo, TX

Assem. William Barclay, NY

Del. Harvey Morgan, VA


Assem. Nancy Calhoun, NY

Rep. Gini Milkey, VT
Other legislators present were: 

Rep. Lindsey Holmes, AK 

Rep. Frank Wald, ND
Sen. Frank Aguon, Jr., Guam

Sen. Pete Pirsch, NE
Rep. Jeff Greer, KY


Rep. William Sandifer III, SC
Rep. Tommy Thompson, KY

Sen. Ann Cummings, VT
Rep. Susan Westrom, KY

Sen. Karen Keiser, WA
Rep. Jake Zimmerman, MO

Del. Harry Keith White, WV
Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

PROPOSED AUTO-BODY STEERING MODEL ACT
Ms. Thorson said the Committee first considered auto body steering in Spring 2010, when steering provisions were included in a more comprehensive proposed model that primarily addressed use of aftermarket crash parts.  Legislators separated the steering language into its own model law, she reported, on the grounds that the issue was unrelated to crash parts.  She said that the current proposed Model Act Regarding Insurer Auto Body Steering would replace a more restrictive March version and would ban an insurer from mandating use of a specific repair shop; allow certain insurer recommendations; prohibit insurer coercion, intimidation, or interference with consumer choice; and address payments to non-preferred body shops.  Interested parties had submitted amendments, she said.

Brian DiMasi of SafeLite Auto Glass opposed the draft model, saying that it represented an unconstitutional violation of free speech, would conflict with existing state insurance regulations, and was anti-consumer because it would inhibit consumer choice.  He said, among other things, that state unfair trade practices laws already protect consumers and that there was no evidence of widespread auto body steering in the U.S.

Robert Passmore of the Property Casualty Insurance Association of America (PCI) echoed Mr. DiMasi’s concerns that the model would hamper consumer choice.  Mr. Passmore also noted, regarding constitutionality, that courts had repeatedly ruled in favor of insurers and information sharing. 

Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) described the model as a “solution in search of a problem” and said that 46 states already protected consumers from coercion and intimidation.  He said that insurers develop relationships with quality repair facilities and that insurers have a legal right to inform their customers of those preferred options.     

Phil Mosley, representing the U.S. Alliance of Collision Professionals, asserted that steering was a major problem in the auto repair industry.  However, he opposed the draft model, saying that states might adjust the language in ways that could place onerous burdens on body shops, among other things.  He noted, though, that he might not oppose other steering proposals.  

Rep. Damron, building on comments from Sen. Larkin regarding negative impacts on small body shops, said the issue was personal for the mom-and-pop repair businesses that can no longer compete with large facilities because of the preferred networks.  Rep. Damron cited the experience of a constituent, who was forced to close his doors, and predicted that the issue would continue to be debated in the states. 
Rep. Damron then suggested that interested parties work toward agreement on proposed language.  He said that stakeholders should do more than oppose the draft model.

Sen. Leavell and interested parties then discussed insurer warranties.  Sen. Leavell said that an insurer should guarantee the work performed by a shop in its repair network, and he commented that any proposed NCOIL model should include such a requirement.  Mr. Passmore of PCI responded that the purpose of preferred networks is already to ensure that consumers receive quality service.  Mr. Mosley of the U.S. Alliance of Collision Professionals countered that the primary purpose of preferred networks is not to ensure quality but, instead, to reduce an insurer’s loss adjustment expenses.   
Rep. Crimm commented that the draft model might make it difficult for consumers to know where to take their vehicles.  He said that it was important for insurers to share such information early on.

Sen. Seward, noting that many states had already addressed the issue, moved that the Committee postpone the draft model indefinitely and adopt a 2011 Committee charge to consider the possibility of alternate language that might complement existing state regulations.  The Committee approved his motion in a 16 to 7 vote.   Those opposed were Assem. Barclay, Rep. Curtiss, Rep. Damron, Rep. Godshall, Sen. Larkin, Rep. Milkey, and Sen. Simpson. 

REPORT ON BP OIL SPILL INSURANCE IMPACTS

Peter McLauchlan of Gardere Wynne Sewell overviewed recent activity regarding the Deepwater Horizon oil spill.  He said that an independent Gulf Coast Claims Facility had begun accepting claims from individuals and businesses affected by the disaster.  Parties seeking compensation from the Fund, he said, most likely would need to waive their rights to sue BP and other potential defendants.  He stated that any compensation from other sources, such as unemployment or private insurance, would be deducted from what the Fund would pay.

Mr. McLauchlan predicted that business interruption losses would be lower than expected because:

      Such losses are usually triggered only by direct physical damage from a disaster.

      Pollution, such as from an oil spill, is usually excluded as a covered peril in the private insurance market.

      Insurers that pay out business interruption claims could try to recoup their losses from the BP

      consortium.

Mr. McLauchlan then outlined the types of claims likely to be filed, including, among others:

· personal injury 

· product liability 
· natural resource damage 
· claims alleging loss of local government revenue 
· securities class actions 
· environmental damage claims 
· occupational injury claims

Mr. McLauchlan noted that the Oil Pollution Act of 1990 (OPA) held responsible parties liable for $75 million per spill, plus removal costs, and that Congress wanted to raise that number to $10 billion.  He said the insurance industry was warning that it probably could not offer coverage to reach $10 billion.  He commented that more energy companies would need to self-insure. 

Speaking specifically to Transocean’s liability, Rep. Eiland added that the company, acting at the urging of its insurer, Lloyd’s of London, was trying to use the 1800s Limitation of Liability Act to restrict Transocean’s liability to the value of the oil rig at the bottom of the ocean.  Rep. Eiland said that Transocean’s effort was not expected to succeed. 

Mr. McLauchlan then, among other things, spoke to impacts on current insurance coverage, saying that many firms involved in offshore oil activities were reviewing their existing insurance programs.  He said that analysts predicted greater interest in buying pollution-generated business interruption insurance, as well as in increasing directors & officers liability limits.

MODEL LAWS FOR REVIEW

Ms. Thorson said that the Committee was scheduled to review, as per NCOIL bylaws, the following five NCOIL model laws:

· Model Anti-Runners Fraud Bill
· Natural Disaster Catastrophe Fund Model Act
· Model Act Regarding the Use of Insurance Claims History Information in Homeowners & Personal Lines Residential Property Insurance
· Property and Casualty Insurance Domestic Violence Model Act
· Property/Casualty Flex-Rating Regulatory Improvement Model Act  
Upon a motion made by Rep. Damron, the Committee readopted the Property and Casualty Insurance Domestic Violence Model Act and the Model Anti-Runners Fraud Bill via unanimous voice vote.  The Committee then deferred, due to time constraints, consideration of the remaining three model laws until March Spring Meeting.
ADJOURNMENT

There being no further business, the meeting adjourned at 12:15 p.m.
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