NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE
AUSTIN, TEXAS
NOVEMBER 18, 2010

MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Hilton Austin Downtown in Austin, Texas, on Thursday, November 18, 2010, at 10:00 a.m.
Sen. Ruth Teichman of Kansas, chair of the Committee, presided.

Other members of the Committee present were:

Rep. Kurt Olson, AK


Assem. Will Barclay, NY

Rep. Greg Wren, AL


Assem. Nancy Calhoun, NY


Rep. Barry Hyde, AR


Sen. William Larkin, Jr., NY
Sen. Ralph Hudgens, GA

Sen. Keith Faber, OH

Sen. Vi Simpson, IN


Sen. Jake Corman, PA

Rep. Ron Crimm, KY


Rep. Brian Kennedy, RI

Rep. Robert Damron, KY

Rep. Charles Curtiss, TN

Rep. Steven Riggs, KY


Rep. Larry Taylor, TX

Sen. Alan Sanborn, MI


Rep. Hubert Vo, TX 

Sen. Dean Kirby, MS


Del. Harvey Morgan, VA  

Rep. George Keiser, ND

Rep. Kathie Keenan, VT


Rep. Don Flanders, NH

Rep. Gini Milkey, VT


Sen. Carroll Leavell, NM
Other legislators present were: 

Rep. Lindsey Holmes, AK

Rep. Daniel Eaton, NH
Rep. Charolette Wagner, AR

Assem. Paul Aizley, NV
Sen. Frank Aguon, Jr., GU

Sen. Dave Thomas, SC
Rep. Robert Herkes, HI

Sen. Mike Hall, WV

Rep. Jeff Greer, KY


Del. Harry Keith White, WV

Rep. Jake Zimmerman, MO

Sen. Ann Cummings, VT

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations


Jordan Estey, NCOIL Director of Legislative Affairs & Education

MINUTES
After a motion made and seconded, the Committee voted unanimously to approve the minutes of its July 8 and 10, 2010, meetings in Boston, Massachusetts. 

PROPOSED AFTERMARKET CRASH PARTS MODEL ACT
Sen. Teichman said the Committee would resume its consideration of a proposed Model Act Regarding Motor Vehicle Crash Parts and Repair.  She said the issue had a long history at NCOIL and within the auto industry in general and encouraged the Committee to take final action in Austin.
Ms. Thorson said that legislators had debated the proposed model law during special meetings and conference calls since summer 2009.  She said the draft model would require disclosure and consent before a crash part is repaired or replaced; set ground rules for insurers to specify aftermarket crash parts; require lasting, visible labels on crash parts; and promote accountability.    
Rep. Keiser overviewed an amendment he offered to Section 4.A of the proposed model, regarding use of non-original equipment manufacturer (OEM) crash parts.  He said the proposed revision would 1) require insurers to confirm that an aftermarket part warranty at least equals an OEM version and 2) deem certified aftermarket crash parts to be equivalent to OEMs by adding the following sentence to the model:
Replacement crash parts certified to meet the standards set by an American 
National Standards Institute (ANSI)-recognized entity shall be deemed equivalent 

to corresponding OEM crash parts.
Rep. Keiser acknowledged that the Committee had discussed the “deemer” sentence at the Summer Meeting and that the amendment’s original sponsor, Rep. Kennedy, had subsequently withdrawn it from consideration.  Rep. Keiser said that he had offered the warranty-equivalency language as an alternative.
SUPPORTERS OF KEISER AMENDMENT

· Jack Gillis of the Certified Automotive Parts Association (CAPA), an ANSI-recognized entity, addressed safety concerns, saying among other things that certified aftermarket parts are at least as sound as OEMs and pointing to crash-test video as evidence.  
· John Ashenfelter of State Farm Mutual Automobile Insurance Company, speaking also for Allstate Insurance Company, said that certification promoted quality and that the insurers would support the proposed model if the Committee adopted the amendment.        
OPPONENTS OF KEISER AMENDMENT

· Eileen Sottile of LKQ Corporation said that the amendment, because it specifically endorsed certification by ANSI-recognized entities, could lead to problematic state-by-state differences since not all states would establish the ANSI requirement.
· Bob Redding of the Automotive Service Association (ASA) urged the Committee to exclude certification from the model, commenting that certified parts were not equivalent to OEMs and that the certification industry needed time to “mature”.           
· Bob Passmore of the Property Casualty Insurers Association of America (PCI) said, among other things, that the Keiser amendment’s warranty requirement would burden insurers and would be a de facto ban against non-OEM parts. 
· George Cook of the Alliance of Automobile Manufacturers (AAM), speaking also for the Association of International Automobile Manufacturers (AIAM), said car companies do not warranty OEMs as per terms used in the Keiser amendment, and he commented that certified part quality, warranties, and recall systems are not as good as OEM.  
During Committee discussion that followed:
· Rep. Kennedy issued support for the Keiser amendment.

· Rep. Keiser, responding to Sen. Simpson’s concern regarding potential state liability, said that his amendment would create no added burden since state laws already endorse items such as building codes.

· Rep. Milkey suggested that “comparable replacement” was a more appropriate term than “equivalent”.
· Mr. Ashenfelter, responding to Sen. Leavell’s concerns regarding cost, said that when State Farm ceased specifying the use of non-OEM crash parts, the company experienced a significant, costly increase in the number of vehicles declared total losses.

The Committee, upon a motion made by Rep. Keiser and seconded, defeated the proposed amendment regarding equivalency of aftermarket and OEM crash parts/warranties in an 11 to 13 vote.
Those in favor of Rep. Keiser’s amendment were:


Rep. Olson

Sen. Corman

Rep. Wren

Rep. Kennedy

Sen. Kirby

Rep. Taylor



Rep. Keiser

Del. Morgan



Sen. Leavell

Rep. Keenan

Assem. Barclay



Those opposed to Rep. Keiser’s amendment were:


Rep. Hyde

Assem. Calhoun

Sen. Simpson

Sen. Larkin (later switched vote)

Rep. Crimm

Sen. Faber


Rep. Damron

Rep. Curtiss


Rep. Riggs

Rep. Vo


Sen. Sanborn

Rep. Milkey


Rep. Flanders

Sen. Teichman said the Committee also needed to vote on a draft amendment that would delete Section 4.A.iii.  She said the provision would require an insurer to pay the cost of any modifications to aftermarket crash parts that may become necessary to affect a repair.  Sen. Teichman explained that legislators on conference calls in October 2009 had supported deleting the provision but had chosen to delay final action until the full Committee met at an upcoming NCOIL conference.

Rep. Damron moved adoption of the proposed amendment, seconded by Rep. Riggs.  Following Committee discussion, legislators approved the deletion in a 22 to 2 vote.  Those opposed were Sen. Sanborn and Rep. Taylor.

Rep. Damron next offered a proposed amendment, submitted after the 30-day deadline, that he noted had car-company support.  The amendment, Rep. Damron continued, would make the following Section 2 revisions so that certain OEM parts would not be considered aftermarkets.  


A.   “Aftermarket crash part” means a replacement crash part that has not been made 
 
 by or for  the original equipment manufacturer (OEM) 
            of the motor vehicle or distributed by or for the original vehicle manufacturer.
   E.   “Original equipment manufacturer (OEM) crash part” means a replacement crash part  

   that has been made by or  for 
   the original equipment manufacturer (OEM) of the motor vehicle 
    or distributed by or for the original equipment manufacturer 

   .

The Committee voted unanimously to waive the 30-day rule to consider the proposed amendment.  During discussion that followed, Sen. Faber suggested revising the amendment to clarify that an OEM part would be the same as a part originally installed on a vehicle, rather than any part that a car company decided to distribute.

Rep. Curtiss expressed concern regarding non-OEM part quality and subsequently made a substitute motion, seconded by Rep. Kennedy, that would have replaced “or” with “and” in both of the amended definitions.  The amended definitions, Rep. Curtiss said, would read “…made by and for the original equipment manufacturer…”.  
Following Committee discussion with Mr. Cook regarding whether additional language changes were appropriate, Rep. Curtiss withdrew his substitute motion and Rep. Damron withdrew his initial motion to adopt the proposed amendment to Section 2.  The legislators expressed concern that the proposed revisions would not effectively address car-company issues. 
Rep. Kennedy suggested that the draft model, as recently amended by the Committee, might now create a loophole that allowed for poor-quality aftermarket parts, among other things.  He moved that the Committee defer its final review of the model until the March Spring Meeting—and commit to an up-or-down vote at that time—so that legislators could examine possible unintended consequences of certain model language.  He said the Committee might consider new amendments in the spring.     

Following discussion, the Committee approved Rep. Kennedy’s motion via voice vote.    
NAIC INSURANCE SCORING DATA CALL ACTIVITY
Sen. Teichman pointed legislators to a September 30 NCOIL letter to the National Association of Insurance Commissioners (NAIC) regarding a proposed NAIC risk classification data call.  She said the letter expressed concerns with the information requested, compliance, and confidentiality; requested ongoing dialogue during development of the proposal; and recognized the consumer protections in an NCOIL Model Act Regarding Use of Credit Information in Personal Insurance.
Eric Nordman of the NAIC overviewed regulator activity and said, among other things, that:
· the proposal was revised following a September 30 NAIC hearing to focus on hypothetical examples rather on than lengthy, detailed questions 
· information submitted under the data call would be collected by state insurance departments and kept confidential as allowed under state law 
· the NAIC aimed to be an “information broker” to address public policy concerns rather than to compete with the NCOIL model 
Following Mr. Nordman’s remarks:
· Birny Birnbaum of the Center for Economic Justice (CEJ) criticized the NCOIL position, saying that it would prevent regulators from gathering important market analysis data. 
· Rep. Riggs clarified that NCOIL objected only to the collection of unnecessary and irrelevant data, not to all data.  
· Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC) said that states were already acting to protect consumers through the NCOIL model law.
PROPOSED 2011 COMMITTEE CHARGES

Ms. Thorson said the proposed Committee charges for 2011 were as follows:

· Explore risk retention group (RRG) regulation

· Investigate and develop a position on state/federal auto safety initiatives 

· Dialogue with state/federal officials on National Flood Insurance Program (NFIP) reforms/flood-mapping activity and input as appropriate 

· Monitor state/federal insurance scoring initiatives and input as appropriate 

Ms. Thorson said the proposed charges would be amended to include consideration of the proposed aftermarket crash parts model.  Sen. Teichman suggested adding “distracted driving” as a state/federal auto initiative that the Committee would investigate.  Upon a motion made and seconded, the Committee adopted the amended charges via unanimous voice vote.

ADJOURNMENT

There being no further business, the meeting adjourned at 12:00 p.m.
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