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The National Conference of Insurance Legislators (NCOIL) Life Insurance & Financial Planning Committee met at the Hilton Austin Downtown in Austin, Texas, on Friday, November 19, at 3:30 p.m.
Sen. Ralph Hudgens of Georgia, chair of the Committee, presided.

Other members of the Committee present were:

Sen. Travis Holdman, IN


Assem. Nancy Calhoun, NY 
Sen. Vi Simpson, IN 



Sen. James Seward, NY
Sen. Ruth Teichman, KS 


Sen. Keith Faber, OH

Rep. Ron Crimm, KY



Sen. Jake Corman, PA
Rep. Robert Damron, KY


Rep. Robert Godshall, PA
Rep. Tommy Thompson, KY


Rep. Charles Curtiss, TN
Rep. George Keiser, ND


Rep. Larry Taylor, TX
Rep. Frank Wald, ND



Del. Harvey Morgan, VA
Sen. Carroll Leavell, NM


Rep. Gini Milkey, VT
Assem. Will Barclay, NY


Sen. Mike Hall, WV




Other legislators present were:

Rep. Ed Legg, ME

Rep. Don Flanders, NH

Sen. William Larkin, Jr., NY

Rep. Brian Kennedy, RI

Rep. Kathleen Keenan, VT

Also in attendance were:


Susan Nolan, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Michael Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

Upon a motion made and seconded, the Committee unanimously approved the minutes of its July 9, 2010, meeting in Boston, Massachusetts. 
NAIC ANNUITY SUITABILITY MODEL
On behalf of the North American Securities Administrators Association (NASAA), Vermont Securities Director John Cronin commented on 2010 updates to a National Association of Insurance Commissioners (NAIC) Suitability in Annuity Transactions Model Act, which would regulate annuity sales to consumers.  He said the model had been amended to mirror federal suitability standards for variable annuities, that new rules would better protect consumers, and that states should update laws in line with NAIC efforts. Director Cronin said that the updated model:
· is a “floor” that states can build upon

· would preempt some state securities laws because of a safe harbor for FINRA broker-dealers 
· could be strengthened to ensure insurer responsibility for agent/broker compliance
· doesn’t recognize that ten (10) states define variable annuities as securities, not insurance
Director Cronin supported a fiduciary duty that would legally require brokers and agents to act in the best financial interests of a consumer and said that:
· Dodd-Frank Act reforms authorize a fiduciary duty for financial services brokers giving investment advice
· there would be an unequal playing field if state-regulated insurance brokers didn’t also have a fiduciary duty when selling annuities

NAIC President and Iowa Insurance Commissioner Susan Voss urged states to enact the new NAIC suitability model in 2001 and said that:

· the 2010 Dodd-Frank Act provides $500,000 to states that adopt the updated suitability model and model laws on senior designation standards
· states that meet or exceed these models’ requirements are also exempt from federal oversight of fixed-indexed annuities  
Eric Dupont of MetLife said that the industry was concerned that legislators could deviate from the NAIC model.  He said that large, multi-state carriers like MetLife wanted uniformity.
In response to a question from Sen. Hall about applicability, Director Cronin said that FINRA rules only apply to their companies and associated sellers.  He said that the NAIC model would apply only to agents and brokers selling fixed and variable annuities on behalf of non-FINRA-member companies. 
LIFE INSURANCE DISCLOSURE MODEL ACT

Rep. Crimm introduced a proposed Life Insurance Disclosure Model Act that would require insurers to notify people who over age 60 or who are terminally/chronically ill of alternatives to giving up their policies.   He said that 90 percent of life insurance policies are never cashed out and that millions are lapsed or surrendered annually because consumers aren’t aware of their options.  Among other things, he said the model:
· was based on a 2010 Kentucky law and was similar to new Washington and Maine statutes
· would provide needed information to consumers so they could make their own choices
· would task a commissioner with developing a notice that lists eight alternatives to lapse and surrender
· would require disclosure of life settlements and long-term care conversion, among other options 
Wes Bissett, representing Coventry, supported the model and said that, among other things:
· it was properly vetted over several interim conference calls and previous NCOIL meetings

· NCOIL action would provide states with needed guidance and promote uniformity in 2011
· the disclosure could be sent out with existing policyholder mailings at no cost to insurers
Christ Orestis of Life Care Funding Group supported the model and said that it would empower consumers during times of greatest need.  He said his company helped consumers convert life insurance policies to long-term care benefits, which is one of the alternatives listed in the model and which is an option that, he said, many people would be unaware of without a disclosure.  
John Gerni of the American Council of Life Insurers (ACLI) opposed the model and said that, among other things:
· NCOIL had opposed such requirements in 2004 and 2007 in a Life Settlement Model Act
· many options, including life settlements, aren’t available to most consumers
· similar laws increased compliance costs by $1.25 million, according to a study of the four largest carriers in Kentucky, Maine, and Washington
Mr. Gerni asked the Committee to reject the model and look at alternative disclosures, including:

· an annual notice to all life insurance consumers

· a general disclosure that consumers should contact a financial advisor 
· a notice that consumers should visit a state insurance department Web site, where alternative options could be listed
Following discussion and a motion made by Rep. Crimm and seconded by Assem. Calhoun, the Committee approved the model by a vote of 13 to 7.  
Committee members voting for adoption were:


Voting against adoption were:
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Rep. Keiser



Sen. Holdman
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Rep. Milkey
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Rep. Crimm
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Rep. Damron
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Rep. Taylor

RETAINED ASSET ACCOUNTS MODEL ACT

Rep. Damron described a controversial life insurer practice of paying death benefits through check book accounts known as “retained asset accounts.”  He said the issue became a hot topic in Summer 2010 when family of deceased military had problems using the accounts.  Among other things, he said that:
· life insurers regularly issued RAAs as default payment methods instead of lump-sum checks

· beneficiaries weren’t aware that the accounts often lacked FDIC insurance

· insurers would hold the benefits in RAAs and earn interest profits while paying the beneficiaries nominal and/or non-competitive rates 
· reports said that many RAAs were left untouched and eventually turned over to state unclaimed property funds
Rep. Damron said that the Committee held four conference calls in September and October to draft a model Beneficiaries’ Bill of Rights, which would, among other things:

· seek transparency, accountability, and disclosure in RAAs

· prohibit use of an RAA unless there is disclosure to a beneficiary beforehand
· provide that beneficiaries know they can receive immediate full payment of benefits by check

· require extensive written disclosures on interest, fees, delays and FDIC coverage 

· require annual insurer reporting on RAAs to state insurance departments

Interested parties representing consumers and the life insurance industry commented on the proposed model, including:

· Birny Birnbaum of the Center for Economic Justice (CEJ), who said there were currently no consumer protections and that the model would help close a gap
· Peter Gaytan of the American Legion, who urged adoption of the model on behalf of the United States military and their family
· Paul Graham of ACLI, who said RAAs provided consumers with a number of benefits, including the ability to store the proceeds during the grieving process and withdraw all funds by writing a single check
· Tim Ring of MetLife, who lauded the Committee’s process to produce a balanced model
Rep. Damron then introduced amendments, which were submitted after the NCOIL 30-day deadline.  In separate votes, legislators unanimously waived the deadline rule and unanimously approved the changes that would:
· require insurers to return RAA balances if an account is inactive for a three-year period

· require a filing of marketing materials and disclosures with state insurance departments

· add a drafting note regarding state Unfair Trade Practice Laws

· bring insurer reporting requirements into line with proposed NAIC data requirements

After a motion made and seconded, the Committee voted unanimously to adopt the model.

FEDERAL LIFE SETTLEMENT ACTIVITY

Mr. Estey reported on 2010 federal reviews of the life settlement industry conducted by the Government Accountability Office (GAO) and the U.S. Securities and Exchange Commission (SEC).  He said that an SEC Task Force was commissioned in 2009 to examine emerging issues and advise whether oversight could be improved.  He said that the task force recommended that federal securities regulators should:

· consider changing federal securities law to include life settlements, which would subject intermediaries to SEC and FINRA oversight

· consider monitoring whether legal standards of conduct are being met by brokers and providers

· consider monitoring development of the life settlement securitization market

· encourage a more significant and consistent regulation of life expectancy

Mr. Estey said the GAO issued a July 2010 report entitled Life Insurance Settlements:  Regulatory Inconsistencies May Pose a Number of Challenges.  He said that the report, among other things, found that regulation of life settlement products/companies is inconsistent across the states and that Congress may wish to ensure consistent and minimum levels of protection.
RESOLUTION ON CONSUMERS’ RIGHTS IN ANNUITY CONTRACTS

Because of time constraints, the Committee deferred consideration of a proposed Resolution to Protect Consumers’ Rights in Annuity Contracts.
2011 COMMITTEE CHARGES
Mr. Estey said the proposed 2011 Committee charges were as follows:

· continue to explore suitability of annuity sales and input as appropriate

· monitor and report on emerging state and federal activity regarding life settlements

· monitor and report on stranger-initiated annuity transaction (STAT) developments

· monitor efforts to implement a new principles-based approach for life insurance reserves  
Upon a motion made and seconded, the Committee unanimously adopted the 2011 charges.  
ADJOURNMENT

There being no other business, the meeting adjourned at 5:30 p.m.
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