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MINUTES

After a motion made and seconded, the Committee voted unanimously to approve the minutes of its February 29, 2008, meeting in Washington, DC.

FEDERAL REGULATORY REFORM INITIATIVES
Mr. Humphreys said that on July 9 a U.S. Subcommittee on Capital Markets, Insurance, and Government Sponsored Enterprises had reported favorably H.R. 5840, the Insurance Information Act of 2008, and H.R. 5611, the Registered Agents & Brokers Reform Act (NARAB II).  He said that between 10 and 15 members of the over 50-member Subcommittee participated in the markup.  
Mr. Humphreys reported that the federal government continued to be active on insurance matters since the NCOIL Spring Meeting and noted that the U.S. Department of the Treasury had released a Blueprint for a Modernized Financial Regulatory Structure.  He said that the Blueprint recommendations included creating an optional federal charter (OFC) for insurance, establishing an Office of National Insurance (ONI) within Treasury to regulate federally chartered entities, and immediately establishing an Office of Insurance Oversight (OIO) within Treasury.  
Mr. Humphreys described H.R. 5840, which he said would create an Office of Insurance Information (OII) within Treasury, and commented that while NCOIL had opposed the bill, in response to NCOIL concerns, an NCOIL representative was added to an Advisory Group to the OII.  He said that H.R. 5611 would create NARAB as a nonprofit optional national clearinghouse for insurance producers and said that it would be governed by a board of six (6) insurance commissioners and five (5) insurance industry representatives.  Mr. Humphreys reported that H.R. 1065, the Nonadmitted and Reinsurance Reform Act of 2007, was passed by the House in 2007.  He said that the Senate may hold hearings at the end of July and that if any legislation passed the Senate in 2008, it would be a companion to H.R. 1065.    
Rep. Kennedy said that he had represented NCOIL before the House Capital Markets Subcommittee at a June 10 hearing and noted that he had expressed concerns regarding how H.R. 5840 would affect the future of insurance regulation.  He reported that he had said that the states were opposed to the bill’s preemptive provisions, and that the responsibility to protect consumers must remain with the states.  He also noted that he had urged the Subcommittee to include a legislative presence on the Advisory Group.  

Sen. Kelley added that the National Conference of State Legislatures (NCSL) had sent a letter to Congress that expressed concerns with preemptive provisions of H.R. 5840 that, she said, would permit an unelected federal official to determine whether to preempt state statutes.  

Rep. Wren cautioned that state legislators should not lose sight of the OFC and the preservation of state regulation over the business of insurance.  He said that H.R. 5840 could be the subject of a full U.S. House Committee on Financial Services markup or could be brought directly to the House floor.  He said that he anticipated an additional hearing in the House in 2008 and two hearings in the Senate regarding insurance reform and an OFC.      

Sen. Geller said that states must continue to oppose OFC legislation and other efforts to create a national insurance regulator.  He commented that H.R. 5840 deals primarily with international policy and said that if there is a role for the federal government in insurance policy, that such a role may be in international treaties and agreements.
TREASURY DEPARTMENT BLUEPRINT/OFC LEGISLATION
National Association of Insurance Commissioners (NAIC) President Commissioner Sandy Praeger (KS) reported that the Blueprint contained a series of short, intermediate, and long-term recommendations for reforming the U.S. financial regulatory structure and cited that its goal was to “evolve to a more flexible, efficient, and effective regulatory framework.”  She said that many of the recommendations were appropriate for better coordination at the federal level, but commented that the NAIC believed that the Blueprint’s call for an OFC was unnecessary.  She stated that modernization does not have to mean federalization.  

Commissioner Praeger said that S. 40/H.R. 3200, the National Insurance Act of 2007, would create an OFC for insurance companies and noted that neither bill had been the subject of a hearing in 2008.  She said there is a broad consensus among members of Congress that some federal effort is needed to make insurance regulation more efficient and effective and suggested that a life-only OFC was gaining traction among Congressional leadership.  She cautioned that it is important to remember that an OFC could lead to a loss of fees, assessments, fines, and premium taxes that serve as revenue to states.  She said the NAIC would continue to oppose OFC bills.   
Kevin McKechnie of the American Bankers Insurance Association (ABIA), representing the Optional Federal Charter Coalition (OFCC), reported that Congress may hold hearings on OFC legislation later this year but would not pass legislation.  He said that instead of debating an OFC bill, Congress has debated small pieces of it that members think they could pass quickly.  He said that the danger with the path Congress has taken is that there would be a mandatory federal charter, not an optional federal charter, because the legislative system is set up to pass bills that deal exclusively with state or federal power.  He urged NCOIL to think about ways to associate itself with a proposal that would allow an optional federal charter system to evolve, and stated that members of the OFCC are adamant about preserving a role for state regulation.  

OFFICE OF INSURANCE INFORMATION

Commissioner Praeger said that Congressman Paul Kanjorski (D-PA) had narrowed preemptive provisions of H.R. 5840 after the NAIC, NCOIL, and other groups expressed concerns regarding its scope.  She said that, in its current form, H.R. 5840 would allow the President and the Secretary of the Treasury to be fully informed on the insurance market, particularly during times of financial crisis.  She reported that the bill would create a seat at the table for state regulators during critical times and would create a process that guarantees state input on international insurance issues.  

Commissioner Praeger said that under the U.S. Constitution, states cannot enter into binding agreements with foreign governments.  She noted that the federal government can preempt state insurance law without new federal statutes and without any state input on international agreements and commented that the NAIC had submitted language to Congressman Kanjorski that would tighten the term international agreement to “ensure that broad preemptions and/or any preemption of consumer protections or prudential regulations are not allowed.”
Commissioner Praeger explained the NAIC’s conditional support for H.R. 5840 and cited a number of reasons supporting the OII would make sense including, among others, that it recognizes the importance of having a single, central point of contact on international trade issues.    She said that the NAIC could not just say no because of a concern of what new legislation could lead to.  

Mr. McKechnie said that he saw a certain amount of redundancy in H.R. 5840 because, he said, if Congress wanted to negotiate an international treaty on insurance, they would, because they already have that authority.  He expressed hope that the OII scope could be very broad.  

Responding to a question from Rep. Golick, Mr. McKechnie said that the insurance regulatory system does not work for international issues because there is no knowledgeable federal authority that can participate in international insurance discussions.  He said that states cannot bind other states to an agreement, involve themselves in international relations, or guarantee to other countries that its laws are the same as other states.   

FEDERAL NARAB II PROPOSAL

NAIC President-Elect Commissioner Roger Sevigny (NH) said that NARAB II would allow reciprocity across state lines for producers that chose to be licensed in a state other than his/her home state.  He reported that H.R. 5611 said that NARAB II would use the highest levels of producer qualifications established under the existing laws of the states and commented that H.R. 5611 would protect state revenues and state regulator authority to take enforcement action against nonresident producers.  He said that H.R. 5611 was one way to achieve reciprocity for all states, but noted that it was not the only path to achieve reciprocity.
Mr. McKechnie said that he believed NARAB II was largely unconstitutional.  He said any private organization that is going to wield authority over the states and preempt their laws should be headed by a person nominated by the President and confirmed by the Senate.  He opined that it would be inappropriate for a nonprofit organization to issue insurance licenses.  He said that a more rigorous approach such as an OFC would permit the states to regulate licensing in their jurisdictions and the federal government to regulate the licensing of federally chartered insurers.    

Wes Bissett of the Independent Insurance Agents & Brokers of America (IIABA) said that OFC supporters do not like NARAB II because it does not create a federal insurance regulatory system and said that H.R. 5611 is a state-friendly approach to address producer licensing issues.  
Bill Anderson of the National Association of Insurance and Financial Advisors (NAIFA) added that proponents of NARAB II are aware of possible constitutional issues with the legislation, and noted that a U.S. House Legislative Counsel Committee reported that it did not think NARAB II would be ruled unconstitutional.  He said that regardless of whether an OFC is established, insurance producers need NARAB II to address licensing issues.  
Ken Auerbach, representing the Professional Insurance Agents Association of America (PIA) as its incoming President, said that focus should be on modernizing, not federalizing, what he called a robust, stable, and consumer-oriented state regulatory system.  He said that 47 states had achieved uniformity in licensing through a National Insurance Producer Registry (NIPR) and suggested that heading in a new direction may slow progress.  He said that a better solution to H.R. 5611 would be to amend the Gramm-Leach-Bliley Act (GLBA) to require licensing reciprocity in all states within three (3) years.      

UNIFORMITY AND RECIPROCITY IN PRODUCER LICENSING
Director Linda Hall (AK), representing the National Insurance Producer Registry (NIPR), said that NIPR is an electronic licensing system that supports reciprocity and uniform standards in producer licensing by providing a “one-stop shop” for all electronic producer licensing transactions.  She reported that a majority of the states use NIPR for nonresident licensing and for nonresident license renewals and noted that a producer may log on to www.nipr.com to renew a license in all states by using a single application and paying a licensing fee.  

Director Hall said that resident licensing and renewals have taken longer for states to implement because they are more complex and include continuing education, agent testing, and various other licensing requirements.  She said that an address change request (ACR) function was the newest product available through the NIPR and added that more than 450,000 producers used the program in less than one (1) year.
Director Hall said that the NIPR producer database contains information on more than 4.2 million insurance producers and said its primary purpose is to facilitate tracking of information regarding licensed producers.  She noted that the database was accessed almost seven (7) million times in 2007.
Rep. Damron asked why the NAIC would support NARAB II when the NIPR has done well to address GLBA reciprocity standards.  Director Hall responded that the NIPR is a process, not a policymaking piece, and noted that it cannot dictate licensing standards.

Commissioner Sevigny added that an NAIC producer licensing coalition would continue its work to attain true reciprocity and commented that the group would also work towards uniformity.  He said that uniformity in resident licensing is very important, as such consistency would streamline prelicensing education, continuing education, and testing requirements, among other things.    
Responding to a question from Rep. Damron regarding any impact of NARAB II on the NIPR, Commissioner Sevigny said that he would consider NARAB II as a compliment to, not a replacement of, the NIPR.  
John Gerni of the American Council of Life Insurers (ACLI) emphasized the need for uniformity in producer licensing and said that there is a great deal of deviation among states in prelicensing requirements and testing, among other things.  

Rep. Wren said that the NCOIL State-Federal Relations Committee would review uniformity issues in greater depth at the NCOIL Annual Meeting in November.  
FEDERAL SURPLUS LINES LEGISLATION

Director Hall said that H.R. 1065 has unresolved issues relating to premium taxes and licensing.  She said that states do not have a uniform method to collect surplus lines premium taxes and suggested that some states may not receive the appropriate amount of premium tax revenue.  She stated that H.R. 1065 would not solve the premium tax problem but would recognize that there is a premium tax inequity.  She said that the surplus lines industry is much less regulated than traditional insurance markets and commented that the NAIC continues to review the licensing pieces of H.R. 1065.  
Dan Maher of the Excess Line Association of New York (ELANY) said that surplus lines brokers need to know that on any multistate risk, only one state would regulate the transaction, and noted that under current law it is difficult for a broker to determine the regulating state.  He said that a Surplus Lines Multi-State Compliance Compact (SLIMPACT) would authorize a Commission to create a data clearinghouse that would be accessible to all states.  He said the clearinghouse would allow each state to charge its own tax rate to the portion of a risk located in that state.  
Mr. Maher referred to H.R. 1065 as a “federal standards bill” and said that it would not create a federal insurance regulator.  He said that it would require the home state of an insured to regulate a multi-state surplus lines transaction.  He said that H.R. 1065 would require a broker to pay 100 percent of the premium taxes due to the home state and authorize the home state to create a mechanism for the distribution of tax monies to other states.  He said that the SLIMPACT database would have state-specific information regarding tax revenues and rights, but noted that H.R. 1065 would have to be amended in order to permit SLIMPACT to operate as drafted.    
Rep. Eiland asked about the definition of a home state.  Mr. Maher said that under H.R. 1065 the home state of the insured for commercial risks would be defined as the principle place of business.  
INTERSTATE INSURANCE PRODUCT REGULATION COMPACT

Commissioner Jane Cline (WV), Chair of the Interstate Insurance Product Regulation Commission (IIPRC) Management Committee, reported that the IIPRC now comprises 33 jurisdictions, as South Carolina and Louisiana had enacted compact legislation in June.  She said that IIPRC member states represent 54 percent of the premium volume for life insurance, annuity, long-term care, and disability income products.  She said that Compact legislation was pending in California, New Jersey, and Washington, DC.
Commissioner Cline reported that the IIPRC had approved 70 products and adopted 44 uniform standards.  She said that a public access rule was an issue pending at the IIPRC and commented that it was controversial when it was originally adopted.  She said the IIPRC had scheduled a public hearing on proposed amendments to the rule at its September 2008 Meeting.  She commented that regulators continued to encourage companies to use the Compact for product filings.
After further discussion, Sen. Kelley reiterated that the IIPRC addresses product standards to enhance speed-to-market for insurance products.  She said that it does not affect state market conduct or solvency laws and noted that it collects and remits insurance premium revenue.  

Rep. Damron added that NCOIL, NCSL, and NAIC all supported the Compact and had sent joint letters to state legislative and administration leaders to that effect.

NAIC MARKET CONDUCT ANNUAL STATEMENT PROPOSAL

Commissioner John Morrison (MT), NAIC Market Regulation and Consumer Affairs (D) Committee Chair, said that an NAIC market conduct annual statement (MCAS) process has been under implementation and refinement for six (6) years and that the NAIC has debated centralizing MCAS data and public access to such data for 18 months.  He said that the MCAS process started as a pilot project in 2002 and was made permanent in 2004 and noted that it has been implemented for six (6) years through the State of Ohio.  He said that 24 states had been in the process of collecting MCAS data and that 29 states would be involved for 2008 data.  

Commissioner Morrison reported that in April 2008, the NAIC D Committee recommended to the Executive Committee that MCAS data be centrally collected and stored at the NAIC through the use of an NAIC Annual Statement Blank.  He said there was near unanimity among regulators on the creation of a centralized database for market data, but noted that there was vigorous debate regarding public access to the information.  After describing specific elements of the proposal, Commissioner Morrison stated that the NAIC would try to schedule a vote on the proposal soon and that it may not take place before the September NAIC Meeting.  He said the MCAS proposal was critical to modernizing state regulation and to responding to Congressional criticism that state regulation is insufficient.      
Larry Mirel of Wiley Rein LLP, on behalf of the ACLI, said that the MCAS system was developed by the insurance industry and state regulators and that the data provided under that statement is confidential.  He said that the D Committee proposal would take information that is required to be kept confidential under the laws of 43 states, and make it public.  He cited the 1987 case Belth v. Bennett, in which, he said, the State of Montana Supreme Court ruled that market conduct information must be kept confidential under Montana law.  He said Mr. Belth was an Indiana professor that had requested—and was denied access by the Montana Insurance Commissioner—market conduct information.  Mr. Mirel reported that the NAIC had submitted a brief on behalf of the Department of Insurance that supported the argument that the information must be kept confidential.               
Deirdre Manna of the Property Casualty Insurers Association of America (PCI) raised four (4) threshold questions, including  
· What authority does the NAIC have to collect and maintain the data? 
· What does the NAIC intend to do with the data?

· What is the purpose of collecting the data?

· How does the NAIC plan to maintain and protect the data?  
Ms. Manna said that the industry also was concerned that the data is not already public and that making it public could raise issues relating to competition.  
Responding to a question from Rep. Damron regarding access, Mr. Mirel clarified that Ohio did not have access to the MCAS data.  He said that Ohio had created a uniform platform, but noted that the data is submitted only to the individual states.  He said that the NAIC, under the proposal, would maintain the uniform platform and that the basic MCAS question was whether the NAIC should have access to the data.  He stated that unlike an individual state, the NAIC—as a private organization—is not bound by law and would have no limitations regarding the data.  
Rep. Kennedy noted that while the NAIC debated the issue for 18 months, it was not brought forward during any NAIC-Legislator Liaison sessions at NAIC National Meetings.  He said that the NAIC could decide to sell the MCAS data in the future.

Answering a question from Rep. Golick, Commissioner Morrison said that the MCAS data elements are not proprietary in nature.  He said that market data is confidential when it is collected, but noted that exam reports are public information.  Mr. Mirel said that state confidentiality laws vary and that the D Committee proposal would sweep aside such laws.   
Rep. Keiser said that he thought it may make sense to have a centralized database that insurance regulators could access to conduct market analyses provided that the data could be protected, that it would not violate state confidentiality laws, and that information could not be sold.  He said that companies should not have to undergo exams by multiple states concurrently that request the same information in different formats.  He said that NCOIL had adopted a Market Conduct Surveillance Model Law to permit regulators to share market information and to eliminate redundant exams.     
Commissioner Morrison said that he would review the NCOIL model act.  He said the NAIC would work on a market conduct accreditation process that, he said, could lead to more state collaboration in the exam process.
After further discussion, Rep. Damron brought forward a resolution that would recommend that the NAIC extend its consideration of the MCAS proposal in order to fully address the concerns of state legislators and other interested parties and to give legislators critical opportunities to consider and develop the appropriate public policy with regard to such data.  
Commissioner Morrison, on behalf of the NAIC, asked NCOIL not to adopt the resolution because, he said, the NAIC hoped to reach a conclusion on the issue soon.  He said that the implication of the resolution was that the NAIC would do nothing on its MCAS plan this year.  Rep. Golick responded that the resolution did not have a specific timeframe.  He commented that the message of the resolution was to slow the MCAS process, not to derail it.  

Following motions made and seconded, the Committee voted to waive the 30-day rule by a two-thirds (2/3) vote and to approve a technical amendment to the resolution that was submitted after the NCOIL 30-day deadline.  After a motion and a second, the Committee unanimously adopted the resolution.     
LEGAL SETTLEMENTS AS PUBLIC POLICY INSTRUMENTS

Due to time constraints, legislators deferred until the 2008 NCOIL annual Meeting consideration of a proposed Resolution Concerning the Recent Use of Legal Settlements as Public Policymaking Instruments in the Insurance Arena, as well as a friendly amendment to the resolution.  
ADJOURNMENT
There being no further business, the meeting adjourned at 12:15 p.m.
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