NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

HEALTH, LONG-TERM CARE & HEALTH RETIREMENT ISSUES COMMITTEE

SAVANNAH, GEORGIA
MARCH 1, 2007
MINUTES
The National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care & Health Retirement Issues Committee met at the Hyatt Regency Savannah in Savannah, Georgia, on Thursday, March 1, 2007, at 1:30 p.m.

Del. Harvey Morgan of Virginia, acting chair of the Committee, presided.

Other members of the Committee present were:


Sen. Steven Geller, FL

Sen. William J. Larkin, Jr., NY


Rep. Pat Patterson, FL

Sen. James Seward, NY


Rep. Michael Ripley, IN

Sen. Steve Stivers, OH


Sen. Ruth Teichman, KS

Sen. Jake Corman, PA


Rep. Shirley Bowler, LA

Rep. Robert Godshall, PA


Rep. Fulton Sheen, MI

Rep. Stewart Greenleaf, PA


Rep. George Keiser, ND

Sen. Ann Cummings, VT


Assem. William Barclay, NY

Rep. Virginia Milkey, VT

Other legislators present were: 


Sen. Nancy Sullivan, ME

Sen. Neil Breslin, NY



Sen. Alan Sanborn, MI

Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director


Mike Humphreys, NCOIL Director of Legislative Affairs & Education, 


Life, Health, and Workers’ Compensation Insurance Committees


Kevin Horan, NCOIL Director of State-Federal Relations
MINUTES

The Committee voted unanimously to approve the minutes of its November 9, 2006, meeting in Napa Valley, California.
PENDING FEDERAL INITIATIVES

Mr. Horan reported on federal health insurance legislation pending in Congress.  He said the Senate Health, Education, Labor, and Pensions (HELP) Committee recently approved S. 558, The Mental Health Parity Act, and noted that the bill had strong bipartisan support.  He said S. 558 would prohibit group health plans that offer mental health benefits from placing more restrictive financial or treatment conditions on mental health coverage than they do for physical illness.  He added that S. 558 would not mandate that group plans provide mental health coverage. 
Sen. Seward asked how the mental health parity legislation would impact state law.  Mr. Horan answered that in states already requiring mental health parity, the legislation would not preempt laws regarding who must offer it.  Mr. Humphreys added that it would preempt state standards related to financial requirements and treatment limitations.     

Mr. Horan then reported that the House of Representatives passed H.R. 4, the Medicare Prescription Drug Price Negotiation Act.  He said the bill would eliminate the non-interference clause that was included in the 2003 Medicare Modernization Act, which bars the Secretary of Health and Human Services from intervening in negotiations between drug makers and privately administered Part D drug plans.  He said President Bush had pledged to veto the legislation if it also passed the Senate.
Mr. Horan also discussed The Health Partnership Act.  He said the bill had been introduced in the Senate and House as S. 325 and H.R. 506, respectively, and had received bipartisan support.  He reported that it would authorize grants to states to carry out a broad range of initiatives to increase and improve health care coverage.  He said NCOIL had requested that an NCOIL member be included on a commission that would be established under the legislation to approve such state strategies.        
Cheye Calvo of the National Association of Insurance Commissioners (NAIC) reported that the NAIC had created a State Innovations Working Group to investigate issues regarding state authority under the Employee Retirement Income Security Act of 1974 (ERISA).  He said the Working Group recently authorized NAIC staff to begin drafting legislation and working with members of Congress to clarify issues, or affirm state authority, relating to five (5) policy areas under ERISA.  

Mr. Calvo said the group identified the following issues that might be included in any proposed model:  data collection, including the ability to collect data for the entire state marketplace; employer mandates, such as requirements that employers either contribute to a state fund or provide insurance to employees; individual mandates that would require individuals to purchase an insurance policy; waiver authority for states to receive ERISA waivers to pursue comprehensive health reforms; and federal assistance.      
PHARMACY BENEFIT MANAGERS (PBMs)
Richard Cauchi of the National Conference of State Legislatures (NCSL) suggested that state legislatures had recently become interested in PBMs because of the size of prescription drug markets and the widespread role of PBMs.  He said that total drug spending in the United States was $213.7 billion in 2006 and noted that the growth rate of prescription drug spending had slowed from 18.2 percent in 1999 to 5.8 percent in 2005.  He said the U.S. Department of Health and Human Services attributed the slowing rate of growth to “aggressive cost control initiatives.”        
Mr. Cauchi reported that 35 states had considered PBM bills between 2001 and 2007, and that nine (9) states and the District of Columbia have enacted PBM laws.  Referring to state PBM legislation charts he provided, Mr. Cauchi said that legislatures initially focused on “leveling the playing field” with retail druggists, but moved to investigating such requirements as a fiduciary duty, rebate pass-through, and financial disclosure.     
Del. Morgan then discussed a proposed Model Act Regarding Pharmacy Benefit Managers, which he sponsored.  He said the model would, among other things, require that a PBM owe a fiduciary duty to a covered entity, provide transparency regarding financial and utilization information, disclose any conflict of interest presented by PBM activity, and follow drug substitution guidelines.  He noted that he had suggested amendments to the model that would add a definition of a “clean claim,” or one that includes all of the information needed by an insurance company to address the client, and that would require the prompt electronic payment of such a claim.   
Following discussion between Del. Morgan and Rep. Bowler, Sen. Cummings stated that a fiduciary standard of care is higher than a contractual standard and said that, in general, a fiduciary does not necessarily control funds.  

Randi Reichel, representing America’s Health Insurance Plans (AHIP), suggested that the type of regulation required by the proposed model act was neither needed nor desired by health plans.  She said that its provisions would interfere with the ability of health plans to contract with members; require all plans to use a certain type of contract regardless of their preference; mandate disclosures and responsibilities that would limit the tools available to health plans during contract negotiations; and raise costs to consumers.  She urged members not to support the model.   

Responding to a question from Sen. Seward, Ms. Reichel said that health plans, not PBMs, are ultimately responsible for addressing consumer complaints.
Sen. Geller said that it seemed as if health plans opposed requirements that PBM rebates for drug utilization be passed through to the health plans, as well as requirements for full PBM financial disclosure.  He said he could understand opposing one or the other, but not both.  Ms. Reichel answered that the health plans want the flexibility to determine the provisions to be included in their contracts with PBMs.  
Assem. Barclay asked whether a PBM or a health plan drafts a PBM contract.  Ms. Reichel said health plans, in drafting requests for proposals (RFPs), develop formularies and cost containment strategies, and ask PBMs to administer them. 

Sen. Greenleaf questioned the financial impact the proposed model legislation could have on health plans.  Ms. Reichel suggested that it would have a negative impact on a health plan’s ability to control costs.   
Reginia Benjamin of the National Community Pharmacists Association (NCPA) discussed the prompt and electronic pay requirements of the proposed model.  She said PBMs should be required to pay claims electronically to speed the reimbursement process.  Ms. Benjamin then discussed a 2004 New York Consent Order with Medco, noting that 20 states had signed the order.  She said the order required Medco to adhere to drug substitution and transparency guidelines that were more stringent than the requirements contained in the proposed NCOIL model.         
Sen. Geller asked how the drug substitution provisions of the proposed model would help consumers.  Ms. Benjamin said they would require a PBM to disclose any cost difference between a drug and its substitute, and to transfer any benefit received from the substitution to the covered entity.  She noted that it would also require a PBM to notify a prescribing physician before substituting medication.   
Barbara Levy of the Pharmaceutical Care Management Association (PCMA) said that the drug substitution provisions were unnecessary because current state laws require a doctor’s approval before a pharmacist may make a PBM-recommended drug substitution.  She further stated that the proposed legislation would not address many issues facing senior citizens because the Medicare Part D prescription drug benefit preempts state law. 
Sen. Cummings asked if PBMs make substitutions based primarily on discounts or rebates from drug manufacturers to increase the market share of a particular drug.  Ms. Levy responded that PBMs do not make drug substitutions, but do make suggestions to pharmacists based on those criteria.  She said that in order to get deep discounts on certain drugs from manufacturers, PBMs maintain formularies—created by the contracting health plans—that may recommend one drug over another.       
For purposes of process, Del. Morgan stepped aside as chairman, and temporarily appointed Rep. Keiser to lead the Committee.  
Del. Morgan offered his perspective regarding the history of the PBM industry and said that, on principle, a PBM should make no more money than it receives through administrative fees.  He referenced several legal settlements with PBMs and suggested that such settlements had raised the awareness of sophisticated buyers regarding issues to consider when negotiating PBM prescription drug contracts.  Del. Morgan then reassumed chairmanship of the Committee.
Rep. Keiser estimated that between 60 to 70 percent of all prescription drug plans are regulated under ERISA or Medicare Part D and would not be affected by the proposed legislation.  He said that he previously supported the approach of the proposed model, but had tempered his stance after discussing the issue in the North Dakota House and hearing David Czekanski represent Massachusetts state employees during the 2006 NCOIL Summer Meeting.  He recollected Mr. Czekanski saying that Massachusetts contracted with PBMs based on their responses to state-issued RFPs related to drug costs, and that Massachusetts did not care if a PBM received a rebate, refund, or discount.
Rep. Keiser then described the legislation enacted in North Dakota and suggested that, because of each state’s unique market, a “one-size-fits-all” approach to PBM regulation would not necessarily benefit the states.
Rep. Milkey said she viewed the proposed bill as a small but good part of what can be done to address high health care costs.  She said that if NCOIL adopted it, states could modify the legislation to their specific needs.  
Rep. Bowler expressed her belief that the model would be destructive to free markets and could increase costs to consumers.  She said NCOIL should not weigh in on a “turf battle” between PBMs and local pharmacists.  

Following discussion, Rep. Bowler moved to postpone indefinitely consideration of issues related to the proposed model act.  Upon a voice vote, the motion carried with opposition from Rep. Milkey and Sen. Cummings.        
PHYSICIAN REIMBURSEMENT
Karen Greenrose of the American Association of Preferred Provider Organizations (AAPPOs) said that she had intended to discuss with members how PPOs operate, what they are, and how they benefit providers as well as consumers.  

Due to time constraints, members voted unanimously to defer Ms. Greenrose’s presentation as well as consideration of a proposed Model Act Regarding the Secondary Market in Physician Discounts until the NCOIL Summer Meeting.  Del. Morgan said the draft model would regulate the secondary market in physician discounts by, among other things, demanding comprehensive disclosures on contracts between physicians and contracting agents regarding the use of physician discount information.       
STATE CHILDREN’S HEALTH INSURANCE PROGRAM (SCHIP)
Rep. Keiser said that a proposed NCOIL letter to Congress regarding SCHIP would urge members to reauthorize and expand funding for the program.  He said that without prompt congressional action, as many as 14 states could be out of federal money by October, with six (6) states projected to exhaust their resources by May.  Upon a motion made and seconded, members voted unimously to send the letter to Congress.
ADJOURNMENT

There being no further business, the meeting adjourned at 3:25 p.m.
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