NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE

SAVANNAH, GEORGIA
MARCH 2, 2007
MINUTES
The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Hyatt Savannah Hotel & Towers in Savannah, Georgia, on Friday, March 2, 2007, at 10:45 a.m.
Sen. Ruth Teichman of Kansas, chair of the Committee, presided.
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Rep. Brian Kennedy, RI
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Del. Harvey Morgan, VA
   
Assem. William Barclay, NY

Rep. Virginia Milkey, VT
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Other legislators present were: 


Rep. Donna Stone, DE


Sen. Alan Sanborn, MI


Sen. Jeff Chapman, GA

Sen. Michael Chaney, MS


Sen. James Lewis, IN


Sen. Jay Hottinger, OH


Sen. Samuel Smith, IN


Rep. Craig Eiland, TX

Rep. Nancy Sullivan, ME

Sen. Dale Schultz, WI
Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 

Kevin Horan, NCOIL Director of State-Federal Relations

Mike Humphreys, NCOIL Director of Legislative Affairs & Education, Life, Health, and 

Workers’ Compensation Insurance

MINUTES

The Committee voted unanimously to approve the minutes of its November 10, 2006, meeting in Napa Valley, California.

SUBCOMMITTEE ON NATURAL DISASTER INSURANCE LEGISLATION
Rep. Patterson, acting chair of the Subcommittee, said the Subcommittee unanimously adopted a proposed Model State Uniform Building Code, which he said would apply statewide structural building requirements that used the latest technical information.  He said it also would provide for stricter standards in areas of high-hazard for wind, flood, and earthquake and would create a framework for building code regulation.  Rep. Keiser, sponsor of the proposed model, spoke to the benefits of building codes, noted the wide-ranging interested-party support for the proposal, and encouraged the Committee to adopt the draft.
Upon a motion made and seconded, the Committee unanimously adopted the building code model act and referred it to the Executive Committee for its consideration the following day.

Rep. Patterson said the Subcommittee agreed to pursue development of other mitigation-related model laws and/or resolutions in order to develop a preparedness package for state use.  He said the Subcommittee discussed elements of a proposed National Association of Insurance Commissioners (NAIC) national mega-catastrophe plan and chose not to convey to regulators, at that time, the Subcommittee’s comments in order to allow legislators to determine a course for future NCOIL action.
Finally, Rep. Patterson reported that the Subcommittee heard an update on pending federal initiatives, a report regarding recent Florida reforms, and an overview of NAIC natural disaster activity. 
Sen. Geller, among other things, said he would introduce a mega-catastrophe proposal for Subcommittee consideration at the NCOIL Summer Meeting. 
NATIONAL FLOOD INSURANCE PROGRAM (NFIP) 

Ed Pasterick of the Federal Emergency Management Agency (FEMA) said national attention was focused on wind versus water claims.  He commented that many in Congress currently viewed the NFIP as the “good guys” compared to property insurers and their controversial payment practices.  
Mr. Pasterick reported on federal reform legislation.  He said, in part, that a bill introduced this year by Rep. Gene Taylor (D-MS) would expand the flood insurance program to cover multi-peril risks.  He said Congress once again was troubled by the subsidized rates many properties pay but that federal legislators historically do little to address the issue.  He said eliminating subsidized rates would be problematic for some states.
Mr. Pasterick said, regarding the NFIP’s financial condition, that the program was pushing the Treasury to forgive the sizeable debt the NFIP incurred as a result of Hurricane Katrina.  He also addressed issues related to levees, including, among others, their impact on flood maps. 
Sen. Geller and Mr. Pasterick then discussed a recent NFIP statement regarding the program’s reported policy of paying a claim even when the cause of loss was uncertain.  Mr. Pasterick said the NFIP generally presumed that a loss was caused by storm surge.  In areas where flood insurance policies were relatively uncommon, he said, disputes between wind versus water damage were significant issues.  
STATE GUARANTY FUND REFORM
Barbara Cox of the National Conference of Insurance Guaranty Funds (NCIGF) spoke to the need for a proposed Post-Assessment Property and Liability Insurance Guaranty Association Model Act, which she said would implement targeted reforms of state guaranty fund laws.  She said guaranty funds protect claimants of insolvent insurers who otherwise would wait for prolonged periods of time in order to receive a percentage of the monies they were due.  She said reforms were in order because, among other things, guaranty funds were strained from paying large commercial claims they were not designed to cover.
Ms. Cox explained that the model act would, in part, provide for the creation and operation of a Commission charged with administering a state guaranty fund and would address issues including, among others, 1) limitations on coverage for high net-worth insureds; 2) establishment of a $300,000 claims cap (except for workers’ compensation claims, which would be paid in full); 3) creation of a bar date beyond which claims against an insolvent insurer’s estate could not be filed; 4) finality of a guaranty association’s claims determinations; and 5) consistent provisions that would activate a guaranty association’s claims paying.

Ms. Cox overviewed the operations of a typical guaranty association.  She said the public pays after an insurer is deemed insolvent because insurers eventually pass onto their customers their costs of participating in the guaranty fund.  She offered case studies pointing to the need for reform.   
Rep. Bowler and Ms. Cox discussed issues related to the model law’s coverage restrictions for high net worth.  Ms. Cox said that although the net worth provisions may seem unfair to large insureds who paid significant premiums for their policies, the question was really whether or not a guaranty fund should protect claimants most at risk or claimants who could withstand a sizeable loss. 
Deirdre Manna of the Property Casualty Insurers of America (PCI) said her organization supported the proposed guaranty fund model law, saying that it “strikes a good balance” between various interests.  Neil Alldredge of the National Association of Mutual Insurance Companies (NAMIC) and Ray Farmer of the American Insurance Association (AIA) stressed the model’s importance to strong state insurance oversight. 
INSURANCE RECEIVERSHIP MODEL ACT (IRMA) 
Cheye Calvo of the NAIC described IRMA as a comprehensive statutory framework for closing down an insolvent insurance company.  He touched on issues regarding inclusion of IRMA in the NAIC accreditation system and said, in part, that there was debate among regulators as to whether accreditation should incorporate certain principles of IRMA, as opposed to “substantially similar” IRMA language.
Both John Ashenfelter of State Farm and Neil Alldredge of NAMIC said they opposed incorporating IRMA into accreditation on the grounds that key provisions in the model law, particularly regarding large-deductible policies, were still in dispute and, in some cases, ran counter to the reforms laid out in the draft guaranty fund model act that the Committee was considering.  Mr. Alldredge also stressed that states were not supporting IRMA.
Ms. Thorson noted that deliberations regarding IRMA and accreditation were currently the prerogative of the State-Federal Relations Committee, having moved out of the Property-Casualty Insurance Committee as of 2007.  She said the P-C Committee was charged only with examining IRMA’s substantive merits.
Ms. Cox spoke to particular insurance industry concerns with IRMA, which she identified as provisions that would:
· have a guaranty fund pay more on large-deductible policies than an insolvent insurer would have paid
· allow second-guessing of a guaranty fund’s claims determinations by receivers in other states

· shift the burden of proof from a receiver to any party, including a guaranty fund, that objects to a proposed action by the receiver, with no obligations placed on the receiver    
· set forth unclear rights of a guaranty fund to participate in liquidation proceedings

· extend immunity provisions to outside contractors

· afford a receiver broad powers without adequate controls

· mandate that receivership law supersede any other state laws that conflict
· in disputes over assets, have a litigant pay a receiver’s legal fees should the receiver prevail, but not require the receiver to cover a litigant’s legal expenses should the litigant prevail—thereby discouraging good-faith claims challenges  

Sen. Teichman said the Committee would consider specific issues related to IRMA at the July Summer Meeting.
ISSUES REGARDING AUTO RENTAL INSURANCE
Sen. Teichman said the subject of auto rental insurance was not a 2007 Committee charge and that members would need to vote by two-thirds to add the issue to the Committee’s agenda.
Sen. Sanborn described his own experiences with auto rental liability waivers, commenting that the transactions were confusing and that the products frightened many customers.  He said the matter was a clear consumer-protection issue. Sen. Sanborn directed the Committee to a proposed Model Act Regarding Auto Liability Insurance and Rental Vehicles, which he sponsored, and said it should serve as a starting point for NCOIL discussion.  He then said, in part, that he would like to hear from auto rental companies and other interested parties at the July NCOIL meeting.
In overviewing the model act, Sen. Sanborn said it would require, among other things, that every motor vehicle liability insurance policy that covers fewer than five private passenger motor vehicles registered in a state must 1) offer coverage for damage to or loss of a rental vehicle (including loss of use); 2) disclose to new policyholders and upon renewals that rental vehicle coverage is provided; 3) notify an insured that he/she has ten days following such notification to reject the rental coverage, if the insurer charges a separate fee for the coverage; 4) prohibit a policyholder from receiving rental vehicle payments under more than one auto liability policy; and 5) allow an insurer to pursue subrogation rights in connection with rental vehicle claims.      
Interested parties, including representatives of insurance company, agent, and anti-fraud organizations, expressed strong support for Committee consideration of the issue. 
Upon further discussion, the Committee voted by two-thirds to pursue development of an auto rental liability model act.

U.S. SUPREME COURT CREDIT SCORING ACTIVITY
Deirdre Manna of PCI overviewed two cases pending before the U.S. Supreme Court, one each against Safeco and Geico, that the Court was considering as one.  She said the issues in dispute related to the federal Fair Credit Reporting Act (FCRA), which allows insurers to use consumer credit information.
The first item, Ms. Manna explained, was whether FCRA required an insurance company to send an adverse action notice to a consumer when that consumer’s credit information had either a neutral impact or failed to result in a consumer receiving the most desirable rate available (even if the credit information had an overall positive impact).

The second item in question, Ms. Manna said, was establishing the threshold beyond which an insurer’s action, or lack of action, regarding adverse decision notices would rise to the level of willful disregard of the law.  
By way of background, Ms. Manna said that in 2003 and 2004, the U.S. district court in Oregon granted summary judgment in favor of the insurance industry in five (5) separate class actions relating to when insurers were required to send adverse action notices.  In 2005, she said, the cases were consolidated and brought before the 9th Circuit Court of Appeals in California, which determined that FCRA requires an insurance company to send an adverse action notice to a consumer whenever he/she is not placed in an insurer’s absolute best tier.  
Ms. Manna said that in 2006 insurers petitioned the Supreme Court, which heard oral arguments on January 16, 2007.  She commented that the Court’s decision may reach beyond the insurance industry into other financial services sectors, which also are governed by FCRA.
Wes Bissett of the Independent Insurance Agents & Brokers of America (IIABA) added that the case was significant because, under FCRA, an insurer found to have willfully disregarded adverse action requirements would be penalized between $100 and $1,000 per instance, in addition to potential punitive damages.  He commented that the major financial impact on insurers should they inadvertently violate FCRA—an impact that he estimated, in the aggregate, as hundreds of millions of dollars—had not been appropriately recognized by those outside the insurance industry.

INSURANCE FRAUD 

Howard Goldblatt of the Coalition Against Insurance Fraud updated the Committee on state anti-fraud activity.  He said Nebraska, Texas, New Jersey, Connecticut, New Mexico, Montana, Kentucky, New York, Oregon, South Carolina, and West Virginia were considering bills that would provide for one or more of the following:  stricter penalties for insurance fraud; a fraud unit as an arm of a state criminal justice division; restricted access to accident reports; penalties for staged auto accidents; creation of a fraud bureau; and consumer ownership of “black boxes,” with certain requirements for allowing outside access.
Mr. Goldblatt said the NAIC was in the preliminary stages of considering an auto anti-fraud model act that he commented “needs a lot of work.”
ADJOURNMENT
There being no further business, the meeting adjourned at 12:15 p.m.
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