NATIONAL CONFERENCE OF INSURANCE LEGISLATORS

PROPERTY-CASUALTY INSURANCE COMMITTEE

LAS VEGAS, NEVADA
NOVEMBER 16, 2007

DRAFT MINUTES

The National Conference of Insurance Legislators (NCOIL) Property-Casualty Insurance Committee met at the Rio All-Suite Hotel & Casino in Las Vegas, Nevada, on Friday, November 16, 2007, at 9:15 a.m.
Sen. Ruth Teichman of Kansas, chair of the Committee, presided.
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Also in attendance were:


Susan Nolan, Nolan Associates, NCOIL Executive Director


Candace Thorson, NCOIL Deputy Executive Director 


Mike Humphreys, NCOIL Director of State-Federal Relations

Jordan Estey, NCOIL Director of Legislative Affairs & Education
MINUTES

The Committee voted unanimously to approve the minutes of its July 20, 2007, meeting in Seattle, Washington.

SUBCOMMITTEE ON NATURAL DISASTER INSURANCE LEGISLATION
Sen. Kirby, chair of the Subcommittee, said the Subcommittee had heard a report regarding recent state and federal initiatives, as well as updates from the National Association of Insurance Commissioners (NAIC) regarding NAIC natural catastrophe and climate change efforts.  He said Rep. Herkes had discussed Hawaii’s unique catastrophe challenges and his work to enact an NCOIL state catastrophe fund model act.
Sen. Kirby said the Subcommittee had deferred until the Spring Meeting a proposed Resolution Regarding a New Approach to State Catastrophe Funds and Federal Mega-Disaster Assistance due to the absence of the resolution’s sponsor.  He said the proposed resolution would support a system in which optional state/regional catastrophe funds would serve as pass-through mechanisms for distribution of federal monies following qualified natural disasters.  

NATIONAL FLOOD INSURANCE PROGRAM (NFIP)
David Maurstad of the Federal Emergency Management Agency (FEMA) discussed the history of the NFIP and its ongoing challenges.  Among other things, he spoke to issues regarding community participation, including flood insurance rate maps and local floodplain management.  He said the NFIP was updating and digitizing the 92,000 paper maps on which the flood program relied, and he noted that there are approximately 5.5 million NFIP policyholders.

Mr. Maurstad recognized the importance of an NCOIL State Flood Disaster Mitigation and Relief Model Act in promoting insurance agent training.  Regarding the NFIP’s financial condition, he said the program had been self-supporting from 1986 through 2004 but that the 2005 hurricane season, which included Hurricane Katrina, had severely impacted the program’s ability to pay claims.  He said significant financial support from the Treasury Department had allowed the NFIP to meet its obligations.  He then spoke to issues regarding subsidized insurance rates, repetitive loss properties, enforcement of mortgage lending requirements, and coverage for properties behind dams and levees.
STATE GUARANTY FUND REFORM
Sen. Teichman said the Committee had deferred from the 2007 Summer Meeting a proposed Post-Assessment Property and Liability Insurance Guaranty Association Model Act.  She said the model would create a comprehensive, statutory remedy for paying the claims of certain insureds after their property-casualty insurers have been declared insolvent.  
Sen. Teichman said the draft model act reflected language common among state guaranty fund laws.  She noted that the Committee had chosen to focus its discussion on 11 items that, she said, responded to increasing concerns regarding the ability of state guaranty funds to pay claims.  In particular, Sen. Teichman said, some interested parties were concerned that guaranty funds were not designed for today’s complex insurance products.  She said regulators at the NAIC were considering the same 11 topics in their effort to update an existing NAIC guaranty fund model act.
Ms. Thorson said the 11 items under review addressed:
· language regarding the purpose of the model act
· business that an insolvent insurer took on when it was still financially healthy
· limits on the net worth of people who could receive guaranty fund money
· composition of a guaranty fund’s Board of Directors

· dates after which claims against a guaranty fund would be prohibited
· a cap on how much money a guaranty fund could pay for each claim

· management of guaranty funds
· participation in court proceedings 

· access to claims information from third-parties
· finality of guaranty fund decisions
· immunity 

In overviewing previous Committee activity, Ms. Thorson said legislators at the Summer Meeting had voted against including language in the beginning of the model act that would identify the purpose of the model.  She said the Committee had also chosen to consider a drafting note at the Annual Meeting regarding a cap on how much money a guaranty fund could pay for each claim.  Ms. Thorson said the new drafting note, which appeared in Section 6 of the model act, would recognize cost-of-living differences among the states and the possible need for higher claims caps in certain jurisdictions.  She said the model act would otherwise call for a $300,000 per-claim limit. 

Interested parties spoke to a need for guaranty fund reform, the role of state legislators, and specific areas of concern.  Roger Schmelzer and Barbara Cox, both of the National Conference of Insurance Guaranty Funds (NCIGF), discussed why guaranty funds are important to consumers.  
Brett Palmer of the NAIC described NAIC guaranty fund efforts and identified key differences between the NCOIL proposal and draft NAIC language.  In particular, he challenged NCOIL provisions that would 1) let a guaranty fund establish its own date for stopping claim filings, a date that might be earlier than the one set forth by the insolvency receiver; 2) refuse coverage for claimants associated with business the insolvent insurer had previously assumed; 3) limit coverage to people whose financial resources fall below a certain level; 4) establish various immunities for guaranty funds; 5) and set forth certain provisions regarding the makeup and operations of the fund’s Board of Directors.  
In response to questions from the Committee, Ms. Cox acknowledged that the proposed model act would not cap claims for workers’ compensation due to the special nature of those claims, but the model would set limits regarding medical liability.  She said the NCIGF was examining whether to revise the treatment of medical liability.  She estimated that the average amount of a claim, regardless of line, is usually well below a state’s claim limit.
Ms. Cox and Mr. Palmer debated whether it would be appropriate to deny guaranty fund money to business—generally non-admitted, surplus lines business—that an insolvent insurer took on while it was still financially healthy.  In particular, they focused on how long ago the insolvent insurer had assumed this non-admitted coverage and whether such surplus lines claimants should expect guaranty fund money.  Ms. Cox commented that such scenarios were relatively uncommon and described the recourse that a claimant from assumed business might have outside of a guaranty fund.  Mr. Palmer said that, in many cases, the insolvent insurer had taken on the non-admitted business years before, and so such claims deserved guaranty fund payment.
Following detailed legislative and interested-party discussion regarding each of the items up for review, the Committee voted in favor of:

· prohibiting coverage for business assumed by an insolvent insurer

· setting net-worth caps of $10 million for first-party claimants and $25 million for third-party claimants—at which guaranty fund coverage would be banned
· requiring only industry representation on a guaranty fund Board of Directors, rather than inclusion of some public members

· allowing a guaranty fund to set an alternate date, separate from a date set by the estate’s receiver, after which no one could file a claim against the guaranty fund
· setting a $300,000 per-claim limit with a drafting note recognizing the need for higher limits in some states 

· prohibiting the receiver of an insolvent estate from managing the guaranty fund

· allowing a guaranty fund to participate in certain court proceedings, if the fund deemed it necessary

· authorizing a guaranty fund to obtain claims records from third-parties
· establishing that a guaranty fund’s claims decisions would be final (e.g., not subject to revision by an estate receiver)
· establishing immunity for a guaranty fund that would extend to bad faith claims and assessment of punitive damages

Sen. Teichman said that the Committee, in supporting the above provisions, had endorsed each of the 11 key items as they appeared in the model act. 
Rep. Wald moved to adopt the model law as presented.  Following discussion, the Committee unanimously adopted the proposed draft and referred it to the Executive Committee for consideration the following day. 
RENTAL VEHICLE DAMAGE WAIVERS
Sen. Sanborn said he had proposed a model law at the Summer Meeting that would alert consumers to coverage they may already have through their insurance or credit cards.  In discussing several damage-waiver proposals before the Committee, he said the basic provisions of his disclosure model act appeared in a package of model legislation developed after the Summer Meeting.  
By way of background, Ms. Thorson said the new legislative package attempted to be comprehensive —rather than just one model act, the package offered several models for review.  She said the package was divided into two parts.  Part 1, she said, would establish requirements of auto insurers.  
Part 2, Ms. Thorson said, would establish requirements of rental companies.  She explained that Part 2 offered two different options.  Option A, she said, would require that rental companies make certain consumer disclosures.  She said that this option was based substantially on Sen. Sanborn’s disclosure model.  Ms. Thorson said that Option B would prohibit the sale of rental damage waivers.  She said that this option was based on an early New York State law.

Sen. Sanborn then expressed concern that certain provisions in Option A differed from his original disclosure model.  In particular, he spoke to a provision that would require a rental company to post a summary of a state’s motor vehicle insurance requirements.  He said that, following consultation with interested parties, he would recommend that the Committee defer its review of the proposal until the 2008 Spring Meeting.  In the interim, Sen. Sanborn said, rental companies and insurer representatives should have an opportunity to offer further input.

Harry MacAvoy, director of research and development with the New York State Assembly, overviewed items for legislative consideration.  Sen. Seward spoke against the proposed Option B prohibition language, saying that the New York law it was based on had been problematic.
Brian Rothery of Enterprise Rent-a-Car, speaking generally for the rental car industry, also opposed the Option B prohibition language and expressed doubt that any model law was needed.  He said, though, that if legislators wanted to act, the rental car industry would support a simple bill to enhance consumer disclosure—such as Sen. Sanborn’s disclosure model in Part 2, Option B of the NCOIL draft.  Mr. Rothery stressed, however, that the rental industry strongly opposed the language in Option B that would require a rental company to post information regarding a state’s motor vehicle insurance requirements.  Terry Rubin of Hertz-Avis-Budget agreed with Mr. Rothery’s remarks.

Joe Thesing of the National Association of Mutual Insurance Companies (NAMIC), speaking generally for property-casualty insurers, echoed Mr. Rothery’s comments and said 30 states already have laws dealing with car rental issues.  Mr. Thesing emphasized that the property-casualty industry would not encourage damage waiver legislation in the states, even if NCOIL were to adopt a disclosure model act. 

Sen. Sanborn, seconded by Rep. Kennedy, moved to defer until the Spring Meeting further review of the model legislation in order to allow for additional legislative and interested-party dialogue.  The Committee deferred the proposal via unanimous voice vote.  Sen. Teichman said the issue would be discussed in more depth in the Spring.
ACCIDENT RESPONSE FEES
Rep. Keiser overviewed a proposed Model Act Regarding Accident Response Fees, which the Committee had deferred from the Summer Meeting.  He explained that municipalities and emergency responders sometimes charge these fees to victims of motor vehicle accidents in order to cover the responders’ expenses associated with going to a scene.  Rep. Keiser said there was concern that the accident fees were being levied only on victims with sufficient insurance coverage, on the assumption that their insurance companies would pay, and that the fees amounted to double taxation.  In other words, he said, victims already paid local taxes to help fund the emergency units, so the accident fees are unfair.  

Rep. Keiser said there was concern regarding the role of third-party collectors.  These entities, he said, approach municipalities and response units and offer to collect response fees in their behalf in order to assist with local government budgeting constraints.  He said these collectors are also businesses that need to make a profit.  Rep. Keiser described the accident fee issue as an emerging problem that could have significant impact on auto insurance rates.  He then explained that the proposed model law would prohibit levying accident response fees unless it was done equitably and the money received went only to local emergency services, and in no way to third-party collectors.  
Sen. Teichman said the Committee would hear from Regina Moore of Cost Recovery Corporation (CRC), a third-party collector.  Ms. Moore spoke briefly to the history and role of third-party collectors and described the financial burdens faced by communities and emergency response units around the country.  She said, in part, that consumer welfare was in jeopardy and that most insurers supported the work of CRC.
Rep. Keiser moved that the Committee defer consideration of the draft model law to the Spring Meeting due both to time constraints and a need to refine the model’s language.  The Committee deferred the model act via unanimous voice vote.
2008 COMMITTEE CHARGES
Ms. Thorson reported that proposed 2008 Committee charges were as follows:

· continue consideration of a proposed guaranty fund model act

· continue consideration of a proposed package of model legislation regarding rental vehicle damage waivers 

· continue consideration of a draft accident response fee model act

· monitor and report on credit-based insurance scoring activity, and input if appropriate 

· continue efforts regarding state natural catastrophe reform, and monitor and input on, as needed, federal activities regarding a national mega-catastrophe system and the National Flood Insurance Program (NFIP)

Ms. Thorson noted that the first charge, regarding considering the guaranty fund model law, was no longer relevant following the Committee’s recent adoption of the guaranty fund draft.  

Upon a motion made and seconded, the Committee adopted the proposed charges, as revised, via unanimous voice vote.

ADJOURNMENT

There being no further business, the meeting adjourned at 10:45 a.m.
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